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1948 BUSINESS PROSPECTS 


Executives and Trade Editors Anticipate 
Continued High Rate of Activity 


ENERALLY optimistic expectations 

for manufacture and sale of both con- 
sumer and industrial goods during 1948 con- 
trast with the gloomy anticipations of last 
year, according to several “round-ups” of 
business opinion. But the big IF in these 
forecasts is whether or not we can hold 
prices from advancing further. 


A majority of the business executives 
surveyed by the National Industrial Confer- 
ence Board in December look for continued 
high level of sales, but with increases due 
more to the higher price level than to physi- 
cal ‘volume. Trade editors likewise show 
greater confidence that activity will remain 
high, with a consensus that prices generally 
are approaching stabilization. 


Both groups agree quite fully that the 
outlook for labor-management relations is 
good, with little labor unrest foreseen. This 
general view, however, is widely tempered 
with the qualification that another round of 
wage increase demands is made more evi- 
dent with each increase in the cost-of-living. 


Difficulty of seeing an end to the self- 
feeding wage-price spiral is not allayed by 
the new “anti-inflation” law, nor would it 
be by controls which would accentuate black 
or gray markets. The hard fact, which none 
wishes to face, is that we still have not paid 
for the War, and have credit-basis or paper 
money claims amounting to far more than 
the whole national income in 1946. On the 
other hand, there are still too few estimates 
or proofs of increased productivity per man- 
hour, except where additional capital equip- 
ment has been employed. 


The view that we will have, and need, a 


corrective recession remains in spite of the 
prevalent business executives’ and editors’ 
belief that this will not come in the first 
half of 1948 and possibly not for the year. A 
review of prices and business activity fol- 
lowing previous wars, however abetted by 
recent analyses of several experienced econ- 
omists, points to the distinct possibility of 
an eventual higher plateau of production. 


The chief bottle-neck to expanding pro- 
duction—sometimes even to continuity of 
production—is the shortage of steel, basic 
to the making of durable goods and machin- 
ery which have been wearing out at an ab- 
normal rate, first because of war demands 
and since then because of more hours of us- 
age. According to the Conference Board sur- 
vey, however, the majority of capital ex- 
penditures programmed for 1948 represent 
work in progress, with “very few new pro- 
grams now scheduled to get under way in 
1948.” 


Profits appear to present a more mercur- 
ial quality, as they are squeezed between 
possible higher wage costs—many not yet 
reflected in net figures—and consumer re- 
sistance. The diversion of more consumer 
income to “necessaries”, as their prices rise, 
and the “catching-up” stage already re- 
marked especially in radios, have further 
focused attention on the generally higher 
break-even points. Apparently, we must look 
to better productivity of man as well as 
machine-hours, if we are to sustain a physi- 
cal volume that will give both payroll dol- 
lars and invested dollars the stability so 
necessary for real prosperity, and allow a 
sales volume adequate to profitability. 


—- @ -—-- 


The beneficiary of a $1,260,000 trust fund, Mrs. Hamil- 
ton Fish Webster, 80 year old Newport social leader, made 
national headlines recently by adopting a fifty-seven year 
old general. Childless Mrs. Webster legally adopted Gen- 
eral Ralph C. Tobin, former commander of New York’s 
socialite 7th Regiment, National Guard. This relationship 
will provide the widow with a social escort at Newport 
functions, and will make the general beneficiary of the 
part of his new mother’s wealth not placed in trust funds. 
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COMPONENTS of COMMUNITY RELATIONS 


For Banks and Trustees 


Purpose and Policy 


The purpose of a public relations program 
may be expressed as the attainment of a 
better understanding of the institution’s 
services to its employees, customers, stock- 
holders and community, with resultant mu- 
tual benefits in business and esteem. Public 
relations has been defined as doing a su- 
perior job—and getting credit for it. 

Any chartered corporation of consequence 
has “public relations’; the question is 
whether these are negative or affirmative, 
whether they produce ill-will or the good- 
will which is the basis of success of any 
business. A stated policy is necessary to 
crystalize the principles of personal contact 
and business ethics in the minds of all em- 
ployees and other interested parties. 


This statement of policy has often taken 
the form of a credo, outlining the social as 
well as economic philosophy or objectives of 
the business, something like the concept of 
political relationship formulated in the Con- 
stitution. Trust companies find precedent in 
the Statement of Principles of Trust Insti- 
tutions. Consistent progress is not possible 
without having a destination in mind, and 
a plan of travel. 

The following examples of activities show 
what a bank or trustee can do in its own 
community to promote the mutual welfare. 
Some are alternatives, others are essentials. 
For example, it would be obviously impos- 
sible to generate good-will among customers 
or prospects if employee relations are un- 
happy. Public relations used as a paint to 
cover inferior material is sure to backfire; 
performance must square with promise. 


Community Attitude 


Several national samplings of public 
opinion regarding banks and bankers, such 
as the recent survey sponsored by the Asso- 
ciation of Reserve City Bankers, have pro- 
vided a general view of weaknesses and 
strong points, and indicate some dangerous 
misunderstandings or lack of understand- 
ing. While minor variations are found be- 


tween rural and urban centers or different 
parts of the country, local conditions may 
indicate a need for further study as a basis 
for orientation of any program. 

Not only are banking practices and trust 
services matters of common mystery but so 
also are the “tools” of finance: Capital, 
Profits, Economic Policy. Surveys by indus- 
try show delusions about these “tools” 
which are especially harmful in a democ- 
racy. These surveys also have disclosed civic 
interests and dislikes which should be con- 
sidered in any bank or business public rela- 
tions program. 


Employee Relations 


Basic to any other relations are those 
with one’s own staff. A sound wage, security 
and incentive program is prerequisite to 
efficiency inside and efficacy outside. Em- 
ployees should have good working condi- 
tions, and a sense of team-work, opportunity 
for advancement—and a feeling of pride in 
their work. Some ways by which these ob- 
jectives may be furthered are: 


Aptitude Tests and guidance 

Manual or Guide-book 

Job Evaluation 

Job Training and educational facilities 
Pension, Insurance, Profit-Sharing plans 
Suggestion System and awards 

Social and Recreational facilities 
Employee Club and Publication 

Forums on basic economics of business 
Encouragement of civic participation 
Junior Advisory or operating committees 


Stockholder Relations 


Owners are entitled to thoughtfully pre- 
pared, readable and informative reports. 
First, they may want to know why they are 
getting no dividend or a reduced rate; al- 
ways they would like to know something of 
the prospects. Many have a wider interest 
in what goes on inside the bank, and what 
it is doing in the community. 
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Annual meetings can be made attractive, 
as by use of visual aids, and a luncheon is 
often appropriate. There is opportunity for 
a message, brief report or invitation to fur- 
ther information, as an enclosure with divi- 
dend checks. Occasional tours of the bank 
and trust departments could well be staged, 
not as mere perambulations but as drama- 
tized visits behind-the-scenes. 


Customer Relations 


While practically the whole gamut of con- 
sideration has been run for the “important” 
customers, and contacts with them are us- 
ually both close and official, there is room 
for the “new look” in this direction. Since 
the staunchest friends of banks have been 
those that were helped to grow to impor- 
tance, and since every customer has a vote 
and a voice, it is sound public relations to 
apply some of the same yardsticks to both 
the big and the little account. 

Here again it is helpful to be able to “see 
ourselves as others see us,” beginning with 
sincere courtesy at the street door as well as 
in the president’s room. Again the prere- 
quisite is the right employee attitude, which 
can be encouraged by such “indoctrination” 
in courtesy as that offered by the film en- 
titled ““By Jupiter.” 

Convenience of service—avoidance of con- 
gestion, good auto-parking facilities, at- 
tentive tellers and receptionists, availability 
of officers with authority, etc—makes the 
difference between appreciation and aggra- 
vation. 

The roll is long, but a few elements that 
are especially applicable to bank and trust 
customers alike includes: 


Understandable Statements (particularly 
to trust beneficiaries and co-fiduciaries) 

Bank or Trust News-letter 

Safekeeping for Wills and savings bonds 

Exhibits of community or business in- 
terest 

Open House and Conducted Tour 

Forums on family and business economics 


Special Groups 


The particular affinity of banking with 
commerce and industry, and of trusteeship 
with attorneys, life underwriters and ac- 
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countants, requires special consideration to 
activities of mutual professional interest. 
Estate Councils such as those in Texas for 
trust and insurance men, attorneys and ac- 
countants provide one excellent illustration. 
Another is provided by the lecture series for 
members of the bar, sponsored by the Cor- 
porate Fiduciaries Association of Chicago. 


Specially designed News-letters furnish 
another avenue of good-will and communi- 
cation. Planned Tours are again a graceful 
way of extending hospitality and establish- 
ing mutuality of interests in public service 
to clients and public. A speakers bureau, 
like that provided by Chicago banks, is wel- 
comed by many groups such as women’s 
clubs, service clubs and trade associations. 


All progressive banks have, for many 
years, arranged to guide school students 
through the various departments of a bank, 
but this contact can be considerably im- 
proved in interest and effectiveness by prop- 
er planning. Provision of exhibits, charts 
and script give a humanized and visually in- 
formative view of banking and trust ser- 
vices which would aid students and teachers 
in better understanding not only their 
courses but also the role of banking and 
trusteeship, of capital and savings in the 
world of business. 


Banking has an unusual opportunity to 
cooperate with education. Bank officials— 
junior as well as senior, and often those re- 
tired on pension—have proven valuable in- 
structors of economics, business and bank- 
ing in both schools and colleges. Banks, like 
industrial companies, can supply teaching 
materials including visual aids such as 
booklets, charts and films for classroom in- 
struction. Cooperation with the local Junior 
Achievement is another logical avenue of 
vocational guidance and information. 


Community Relations 


In addition to the immediate or more inti- 
mate contacts of a bank are its other neigh- 
bors who affect not only the condition of the 
community but also temper the general atti- 
tude toward banks and bankers individual- 
ly, and collectively. Since prosperity for a 
bank so greatly depends on the prosperity 
of its community, it is to each bank’s inter- 
est to make its town a better place in which 
to live, work, play, and learn. With its variety 
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and democracy of service, and the potential 
leadership abilities of its staff, a bank is a 
logical fulcrum for civic betterment. Among 
the many ways this can be done, on the 
soundest business as well as social basis, 
are: 

Cooperation on Civic Planning: low-cost 
housing and sium clearance, smoke- 
abatement, transport improvement (in- 
cluding parking facilities), moderniza- 
tion loans for homes and business, rec- 
reational and juvenile facilities, etc. 


Cooperation with Civic Officials and Clubs 
in analysis and reporting of municipal 
finance, Publicity and Radio programs 


Exhibits on Home Industry, History, and 
Facilities for Education, Worship, Rec- 
reation, Charity, etc. 

Sponsorship of Forums on Home Budget- 
ing, Economics of Wages, Savings and 
Pensions, Current Events and Civic 
Improvement 

Participation in Cultural, Charitable and 
Civic programs, including planning as 
well as fund-raising functions, partici- 
pation of its choir or glee-club, athletic 
teams, etc. 


More than any other enterprise, a bank 
has reason for being interested in the wel- 
fare and progress of the members of its 
community. No other local institution has 
more customers from more fields of activity 
and interest, of greater range on the social 
or eccnomic scale, than do the banks. As the 
channels of exchange, the merchants of 
credit, the guardians of savings and the po- 
tential leaders of financial thinking, the 
bankers and trustees of the peoples’ savings 
have the greatest opportunity of all to en- 
rich others lives along with theirs. In devel- 
oping a true sense of public responsibility, 
and a thoughtful program for meeting it, 
they will attain a relationship with the pub- 
lic that will make themselves, their own 
community and their nation both stronger 
and happier. 


FREE HOT LUNCHES, with table service, are 
given to the employees of the Mercantile- 
Commerce Bank and Trust Company of St. 
Louis under a plan inaugurated on December 
5th. The program was established for general 
convenience, to promote the health of employ- 
ees and improve personnel relations. 
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EDITOR’S EASY CHAIR 


In which we present pertinent 
observations and information in 
letters received from our readers. 


Lawyer in Estate Planning 


Your October 1947 issue contained an ex- 
tremely interesting article by Stewart F. 
Hancock entitled “Estate Planning and the 
Lawyer.” The article was particularly inter- 
esting to me as a member of the New York 
Bar for past 30 years. Mr. Hancock and your 
magazine are both to be congratulated on the 
article’s clear, courageous analysis of the 
estate planning field as it affects attorneys. 


I feel certain that the article will interest 
other members of the New York Bar. Accord- 
ingly, I should like your permission to repro- 
duce the article and distribute it as an edu- 
cational service within the profession. 


JOSEPH BERMAN, 
New York City Attorney at Law 


Case for Trusteed Pensions 


The phase of trust business that I have 
been most interested in recently is Employee 
Pension Plans. The more I study such plans 
the more convinced I am that trust depart- 
ments generally are doing a very poor selling 
job in this field, with its tremendous volume 
of business that, by all the laws of logic and 
arithmetic, should be ours. Gardner’s article 
in the January 1947 edition of Trusts and Es- 
tates is an excellent statement of the case for 
trustee invested funds. 


ROBERT E. TOWEY, 
Vice President and Trust Officer, 
Midland National Bank 
Minneapolis 


Fool’s Paradise 


Your publication impresses me tremendous- 
ly; I don’t know why I have never run across 
it before. It certainly is a splendid piece of 
work and deals with basic and essential 
problems. In the editorial entitled “A Letter 
from Stockholders” (August) the six points 
that you specially emphasize are worthy of 
being stressed over and over and every corpora- 
tion in this country should be working along 
that line. We are living in a fool’s paradise 
and we simply cannot continue to do so. 

GEORGE W. ROBNETT, 

Executive Secretary 

National Laymen’s Council 

Church League of America 
Chicago 
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DEATH, TAXES and YOUR BUSINESS 


Chapter 4: Funding Purchase Through Life Insurance 


GEORGE J. LAIKIN 


In the first three chapters, Mr. Laikin outlined the difficulties resulting 
from the death of a sole proprietor, partner or member of a clos2 
corporation, the pattern of purchase and sale arrangements made during 
lifetime, together with various legal questions, and several methods of 
valuation of the business interest and their effect on tax values. Here he 
discusses the advantages of life insurance and certain tax considerations. 
The next chapter will cover miscellaneous problems such as professional 
partnerships and creditors’ rights.—Editor’s Note. 


IFE insurance usually furnishes the most 

practical method of providing money for 

a survivor-purchase agreement covering a 
business interest. 


The parties to a survivor-purchase agree- 
ment have an insurable interest in each 
other.®* This is in accord with the general 
rule that an insurable interest exists if the 
purchaser of insurance derives some benefit 
from the life of the insured or will suffer 
some loss or detriment at his death.®* The 
members of a partnership or a close corpo- 
ration thus clearly have insurable interests 
in each other’s lives.°® The same reasoning 
would apply to a sole proprietor and his suc- 
cessor; also, to a corporation and its stock- 
holders where continuity and proper man- 
agement may depend upon preventing the 
sale or devolution of the decedent’s inter- 
ests to outsiders. 


The manner in which life insurance is 
used is affected by both income and estate 
tax considerations. Premiums paid for in- 
surance to fund an agreement are not de- 
ductible for income tax purposes. The In- 
ternal Revenue Code expressly prohibits 
the deduction of premiums when the per- 
son seeking the deduction is directly or in- 
directly a benefiiciary under the policy.’° 
Nor are they deductible as ordinary and 
necessary business expenses.*! However the 
proceeds of policies paid by reason of death 
are not taxable as income. 72 


Important factors under the estate tax 
are who pays the premiums, and who may 


*Footnotes will be published in the reprint edition of 
this series; available after publication of the final install- 
ment. Subscribers interested in particular citations may 
obtain them in the interim by addressing Trusts and Es- 
tates.—Ed. Note. 
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exercise the incidents of ownership. Section 
811(g) of the Internal Revenue Code taxes 
in the estate of a decedent the proceeds of 
insurance on his life with respect to which 
he held any incidents of ownership at the 
time of his death, or paid the premiums, 
directly or indirectly. In addition, any pro- 
ceeds paid directly to the estate of the dece- 
dent are taxable therein whether or not he 
paid any of the premiums or held incidents 
of ownership.‘ 


ESTATE TAX PITFALLS 


NSURANCE forsurvivor-purchase agree- 

ments should be written with the fore- 
going rules in mind. Thus, if under the 
agreement the insured is himself required 
to pay the premiums, the insurance proceeds 
will be taxed in his estate. ™4 If the proceeds 
are paid directly to his estate, or if the 
agreement permits him to designate bene- 
ficiaries, select options, or exercise any 
other incidents of ownership,’® the same tax 
consequences will follow. If under a partner- 
ship survivor-purchase agreement the pre- 
miums are paid by the partnership, the pro- 
ceeds will very likely be taxed to the estate 
of the decedent on the theory that the pre- 
miums were paid, in whole or in part, from 
income attributable to the decedent.*7 


The danger in all of these instances is 
that not only will the insurance proceeds be 
taxed in the decedent’s estate, but the busi- 
ness interests as well. While the Board of 
Tax Appeals (now the Tax Court) has re- 
jected that contention,’“* the cases came up 
prior to the 1942 amendment of Sec. 811 
(g) of the Code. Since the statute in its 
present form expressly taxes insurance pro- 
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ceeds payable to the estate of the decedent, 
or with respect to which he paid premiums 
or held incidents of ownership, the basis of 
the foregoing cases may have been under- 
mined. Rabkin & Johnson in their Federal 
Taxation (p. 3713) take this view: 


This plan is almost certain to raise the 
estate tax question under the present statute 
despite the fact that the inequitable result 
would be the inclusion in the estate of the 
insurance proceeds as well as those of the 
business interest subsequently purchased 
with those proceeds. 


INCOME TAX QUESTIONS 


F the insurance proceeds are paid direct- 

ly to the decedent’s family or estate, an 
income tax problem illustrated by Legallet 
v. Comm.*® arises. Here two partners, pur- 
suant to their survivor-purchase agreement, 
obtained insurance on their lives. The pre- 
miums were paid by the partnership and 
the wives were designated as the benefi- 
ciaries. Legallet’s partner died and the pol- 
icy proceeds were paid directly to his widow. 
The proceeds were, pursuant to the terms of 
the agreement, applied against the purchase 
price of the decedent’s interest. Legallet 


paid the balance of the purchase price and 
acquired the interest. Later, he sold some 
of the assets of the former partnership. 


For the purpose of determining the 
amount of the taxable gain resulting from 
the sale of the assets, he treated the insur- 
ance proceeds paid to the widow of his de- 
ceased partner as part of his cost, thus min- 
imizing his profit and the tax thereon. This 
the Board of Tax Appeals refused to permit 
on the ground that the insurance proceeds 
went directly to the decedent’s widow, were 
taxed in his estate, and that Legallet did 
not in fact pay that portion of the purchase 
price. As a result the profit realized by Le- 
gallet and the tax thereon were increased. 
In reaching its decision, the Board may have 
been influenced by the fact that the pre- 
miums were actually paid by the decedent, 
through the partnership, and were not paid 
by Legallet personally.”® 


Another income tax problem arises where 
a corporation pays premiums for insurance 
on the life of a stockholder, but the proceeds 
are payable to the latter’s estate or family. 
Here the premiums may be construed to be 
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dividends and taxed as income to the stock- 
holder.8® 


BEST APPROACH 


T thus appears that where an agreement 

is funded by life insurance, the best ap- 
proach is for the prospective purchaser of 
the business interest to apply for, pay the 
premiums, own the policy and receive the 
proceeds of the insurance on the seller’s 
life. In other words, the successor should 
insure the sole proprietor whose business he 
is to purchase. Each partner should insure 
the other. Each stockholder should insure 
the others, unless a stock retirement agree- 
ment is used in which case the corporation 
should insure the stockholders. In all cases, 
the ownership of the insurance, and all 
rights with respect thereto, should be in the 
one who is to purchase the decedent’s in- 
terests. 


Under such arrangements the insurance 
proceeds will not be taxed in the estate of 
the decedent, because he held no incidents 
of ownership and paid none of the pre- 
miums. Only the business interest will be 
taxed in his estate.*! The one receiving the 
proceeds will not be required to pay an in- 
come tax thereon because proceeds of in- 
surance paid by reason of death are exempt 
from the income tax. Finally, since the in- 
surance proceeds did not go directly to the 
decedent’s estate or a beneficiary designated 
by him, the entire purchase price as pro- 
vided for in the agreement will constitute 
the cost basis of the purchaser in the event 
he later sells the interest. 


INDIRECT PAYMENT OF PREMIUMS 


ECENTLY the Commissioner of Inter- 

nal Revenue created much alarm by an 
informal ruling®? to the effect that where 
partners insure each other, the arrangement 
was reciprocal in nature, and hence the in- 
surance would be includible in the estates of 
each of the decedents. This raised the fur- 
ther possibility that the business interest 
might also be taxed. The ruling was not, 
however, predicated upon sound law. Leh- 
man v. Comm.,8* upon which it was based, 
does not apply to the typical survivor-pur- 
chase agreement between partners. Later® 
the ruling was clarified with a statement 
that it was not intended to change the law 
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as it has been understood previous thereto. 
The ruling was thus, in effect, withdrawn. 


Where one individual owns substantially 
all the stock of a corporation or a controlling 
interest therein, it has been contended that 
premiums paid by the corporation with re- 
spect to the stockholder will be attributable 
to him and the proceeds taxed in his es- 
tate.85> This contention is based upon the 
alter ego doctrine that the corporation and 
the stockholder are really one and the same. 
It is believed, however, that the doctrine 
should be limited in this connection solely 
to cases where the corporation does not 
have a business purpose sufficiently valid 
for recognition as a separate entity under 
the doctrine of such cases as Gregory v. 
Helvering®® and Higgins v. Smith.8™ Most 
corporations actively engaged in trade, busi- 
ness, manufacturing or service have valid 
business purposes, even though one indi- 
vidual may own a controlling interest. In 
such cases the alter ego doctrine—a doctrine 
which implies a tweedledum-tweedledee re- 
lationship—should not apply. The premiums 








paid by the corporation for a valid business 
purpose should not be construed as having 
been paid by the stockholder.®® 


CAUTIONS ON INSTALLMENT PAYMENTS 


SIDE from tax considerations, there are 
practical reasons for not having the in- 
surance proceeds payable to the estate of 
the decedent or to a beneficiary designated 
by him. If the proceeds are pa: able to the 
purchaser or to a trustee, he can hold them 
until the business interest is transferred. 
The alternative, payment of the proceeds to 
the widow or the estate, may permit the de- 
cedent’s heirs and personal representatives 
to hold both'the proceeds and the business 
interests, even though only temporarily. 
This situation is fraught with danger and 
possibilities of disputes. It opens the door 
to pressure by the decedent’s family. It may 
also open the door to creditors. 

Recently some agreements have been 
written whereunder the insurance proceeds 
are payable to the widow or other depen- 
dents under designated settlement option 
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provisions. By so doing, it is proposed to 
provide tax-free income to the benefi- 
ciaries®® and to eliminate investment prob- 
lems by leaving the proceeds with the insur- 
ance company. 

It is believed, however, that the tax as- 
pects of such arrangements are uncertain 
and hence they should be approached with 
caution and conservatism. If the widow, for 
example, is designated by the survivor-pur- 
chaser as beneficiary under a settlement 
option, then, even though the designation 
was not made by the insured personally and 
directly, it might nevertheless be forcefully 
argued that he actually made the designa- 
tion. It is hardly to be presumed that the 
purchaser, without some definite under- 
standing with the insured, would designate 
the latter’s widow as beneficiary. To say 
that the owner of the policy—procured to 
provide funds for the purchase of the dece- 
dent’s business interest—will voluntarily 
and without consultation and agreement 
with the insured, designate the latter’s de- 
pendents as beneficiaries, is not convincing. 
Such an arrangement could be attacked as 
being reciprocal within the reasoning of 
Lehman v. Comm., referred to above, thus 
resulting in the insurance being taxed in 
the estate of the decedent. 

An agreement could conceivably provide 
that the survivor may, at his sole option, as- 
sign to the estate of the decedent the policy 
on the decedent’s life at its face value, be- 
fore applying to the insurance company for 
the proceeds. The estate could then further 
transfer it to the widow for exercise of the 
options or could itself exercise the options. 
In this way, valuable policy rights might be 
kept for the widow. This method, however, 
is strained and artificial. Moreover, it is 
doubtful whether many insurance com- 
panies will permit such arrangements. 

In any event, discussion of settlement op- 
tion payments is academic with respect to 
those cases wherein the business interests 
constitute the bulk of the decedent’s estate. 
Usually under such circumstances much of 
the proceeds of the sale will be required to 
pay death charges and taxes. Hence, the 
programming of such funds for the widow 
is necessarily limited. 

The agreement should provide for the 
disposition of the policies owned by the de- 
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cedent upon the lives of the survivors. Usu- 
ally the survivors are given the privilege of 
purchasing these policies from the estate of 
the decedent upon payment of the cash sur- 
render value. The need for such a provision 
does not exist under a stock retirement 
agreement, since the policies are owned by 
the corporation. 


STocK RETIREMENT AGREEMENT 


HE kind of insurance to be used for sur- 

vivor-purchase agreements must also 
be considered. Since the primary purpose 
of insurance is to provide funds to carry out 
the agreement, it is preferable to use low 
cost insurance. Either term or ordinary life 
is suggested, although undoubtedly the net 
cost of ordinary life over a period of time 
is less than term, and it has other features 
which make it preferable. In the case of a 
stock retirement agreement, one whereun- 
der the insurance proceeds are paid to the 
corporation so that it may purchase the 
shares of a deceased stockholder, it is cer- 
tainly more desirable to use term or ordi- 
nary life. High premium policies may run 
afoul of Section 102 of the Internal Revenue 
Code relating to the unreasonable accumu- 
lation of surplus. 


In the case of a stock retirement agree- 
ment, the effect may be to increase the 
value of the shares of the remaining stock- 
holders, thus increasing their estate tax 
burdens. Such a result may be minimized 
by establishing that the death of the dece- 
dent involved a substantial loss to the cor- 
poration. It might also be minimized by ar- 
ranging the valuation formula so that some 
of the insurance proceeds accrue to the de- 
cedent. But, since the purpose of the insur- 
ance is to provide ready funds for the pur- 
chase of the decedent’s interests, any tam- 
pering with the funds may defeat the pur- 
pose of the entire arrangement. 


Moreover, the arrangement is essentially 
fair since none of the stockholders knows 
on whose behalf the agreement will first: be- 
come operative. If estate taxes are increased 
for the survivors, they are free to resort to 
personal estate planning to minimize them. 
In any event, if values are actually increased 
for the survivors, the fact that they will 
have to pay higher taxes thereon should not 
be considered burdensome. 
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UNINSURABLES 


LL too frequently, one of the parties to 
A an agreement in uninsurable. While the 
problem of how to pay for such a decedent’s 
business interest is difficult, it is not impos- 
sible of solution. Such agreements may be 
funded by the purchase of annuities, or by 
regularly setting aside stipulated amounts 
in a sinking fund. The success of such meth- 
ods will depend entirely upon the size of the 
deposits in the fund, the extent of the an- 
nuity purchases and the time of death. An 
early death will defeat the program. Hence, 
the agreement must contain provisions for 
the payment of the balance of the purchase 
price over extended periods of time.* 


* * * 


Usually the premiums will not. exceed the 
interest to be paid if the face amount of the 
policy were to be borrowed commercially. 
Thus, the premium for ordinary life insur- 
ance in a standard company on a man aged 


*A form of agreement covering insurable and uninsur- 
able individuals and the use of sinking funds will be in- 
cluded with the various specimen agreements to be pub- 
lished later. 


We 


40 will be $32.58 per $1,000 (less dividends) 
or $1,629 per $50,000. If $50,000 were bor- 
rowed commercially at 4%, the interest 
would amount to $2,000, or more than the 
cost of insurance. And the loan must be re- 
paid! Clearly then, life insurance is the 
simplest and most economical way of pro- 
viding funds to purchase a decedent’s busi- 
ness interest. 


AT THE DECEMBER MEETING of the Life Insur- 
ance and Trust Council of Los Angeles, three 
trust representatives presented actual cases 
now being administered in probate. The assets 
in each estate, including business interests, 
were set forth, together with the cash require- 
ments for taxes and administration expenses 
and the decision and reasons for liquidating 
some assets and retaining others. Suggestions 
were advanced whereby more of the estates 
could have been conserved. 


The life insurance members were unanimous 
in expressing the opinion that the presentation 
of these cases had given them much new infor- 
mation on the problems involved in settling 
estates and of the desirability of naming a cor- 
porate executor and trustee. 
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INTEGRATION and CORRELATION of 
FEDERAL TAXES 


Treasury Study Penalizes Flexible Trusts and Concentrates Wealth 


MIDDLETON MILLER 
Sidley, Austin, Burgess & Harper, Chicago 


In the three preceding issues, we published Martin M. Lore’s descrip- 
tive analysis of the recent Treasury proposal for integration and correla- 
tion of the Federal estate, gift and income taxes. Here, Mr. Miller presents 
a critical appraisal of the recommendations. Some of the descriptive mate- 
rial in his paper has been deleted to avoid repetition—Editor’s Note. 


FTER three years of study a distin- 

guished Advisory Committee has an- 
nounced jointly with the Treasury Depart- 
ment a carefully implemented proposal for 
integration of federal gift and estate taxes 
and correlation of income taxes with the 
amalgam.! 


Gone will be (if The Proposal is enacted 
into law) most of the present familiar “800 
sections” of the Internal Revenue Code deal- 
ing with estate taxes and “1000 sections” 
dealing with gift taxes (except for a sport- 
ing gesture in case of death or gift prior to 
whatever “cut-off” date is selected), and in 
their place will appear a single transfer tax. 


Mechanically the proposed transfer tax 
functions in the same fashion as the exist- 
ing gift tax. The tax for any year would be 
determined by computing the tax on the ag- 
gregate of all taxable transfers (gifts) 
made by the taxpayer and then subtracting 
the total tax on all taxable transfers made 
by the transferor prior to the year for which 
the determination is to be made. The year of 
death, for purpose of computation of the 
transfer tax at death, would become just an- 
other and final year of gift.” 


In general, save for the fact that the 
amount used to pay transfer taxes on inter 
vivos gifts would be removed from the tax- 


From address before Section on Federal Taxation, IIli- 
nois State Bar Assn., Nov. 1947. 


1Federal Estate and Gift Taxes-—A Proposal for Integra- 
tion and for Correlation with the Income Tax, United 
States Government Printing Office, Washington: 1947 
(herein called “The Proposal’). 

2For the year of death only completed transfers made 
since the effective date for The Proposal would be cumu- 
lated. But inter vivos transfers would be cumulative to the 
extent of taxable transfers after June 6, 1932. 
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able estate at death, as is the case under ex- 
isting law, the aggregate amount of the 
transfer tax would be the same whether tax- 
able transfers were made during lifetime 
or all property retained until death. 


While the Proposal would necessarily en- 
tail a single rate structure, the matter of 
exemptions and exclusions is left without 
final recommendation as to amount. Only by 
way of illustration it is suggested that the 
present $30,000 lifetime gift tax exemption 
be retained, to be taken at any time, includ- 
ing the year of death. Retention of the pres- 
ent $60,000 estate tax exemption as an add- 
ed cushion is also suggested. This latter 
would be available only for the year of death 
to prevent a grasshopping head of a family 
from using his final exemption prematurely 
to the detriment of those dependent upon 
him at the time of his death. The annual 
exclusion is to be placed on a per donor ba- 
sis, without suggestion of amount, rather 
than $3,000 per donee annual exclusions un- 
der the present law. Apparently the hope is 
elimination of “future interest litigation.” 
A small “donee” exclusion is also suggested 
for administrative convenience and seems 
imperative for any workable inter vivos 
transfer tax system. 


SIMPLICITY OF ADMINISTRATION 


HE Proposal has undeniable virtues at- 
tendant upon simplicity. Not the least 
among them is elimination of contemplation 
of death problems. No longer will it be prof- 
itable in the tax sense to ignore the spectre 


*Exceptions are inter vivos gifts made during the year 
of death and transfer taxes on gifts made prior to the 
year of death but within one year of the date of death, 
some aspects of which are mentioned later. 
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of mounting death taxes and the pendency 
of death. The Proposal eliminates the neces- 
sity for a credit for gift taxes paid which 
at present is inadequate due to limitation to 
the same percentage of the estate tax that 
the gift property bears to the gross estate. 
Present divergences between and overlap- 
ping of transfers for gift and estate tax 
purposes would be eliminated.* 


Under The Proposal inducement to litiga- 
tion about the character of transfers for the 
purpose of computing the final transfer on 
death would be minimized. At death the 
Commissioner would “welcome all the little 
transfers in with gently smiling jaws.” 
However, increase litigation at earlier 
stages may be predicted in the event of 
adoption of The Proposal. A grantor faced 
with a determination that a transfer in 
trust in which he retained neither control 
nor possibility of regaining the income, was 
nevertheless incomplete and therefore the 
trust income still taxable to him, may rea- 


‘In addition to the familiar gift in contemplation of 
death, see note for 6 for another equally undesirable exam- 
ple of a taxable gift under existing law which remains 
subject to estate tax in the donor’s estate. 
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A primary 


sonably be expected to object despite the 
clear command of the proposed statute. 

Simplicity of administration is a desir- 
able end for any tax; but should be meas- 
ured in the light of sacrifices entailed in its 
achievement. The Proposal marks a com- 
plete abandonment of the philosophy upon 
which the present gift tax is based in rela- 
tion to the estate tax. The Supreme Court 
has authoritatively stated the present gift 
tax was enacted to implement both the es- 
tate tax and the income tax and prevent 
their avoidance.® But neither the gift nor 
the estate tax is a significant revenue pro- 
ducer. For the fiscal year ending June 30, 
1945, these taxes combined yielded less than 
1%% of total internal revenue collections. 
Gift and estate taxes are retained primarily 
for social motives, to facilitate the breaking 
up of concentrations of wealth and its redis- 
tribution. 


SOCIAL READJUSTMENT 


INCE the 1932 Act when the federal es- 
tate tax became a serious burden on the 


5Smith v. Shaughnessey (1948) 318 U. S. 176, 179 n. L 
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transmission of property at aeath, the gift 
tax has been an open invitation to persons of 
wealth to give away property during their 
lives. A separate exemption has been con- 


tinuously allowed for inter vivos gifts. Sep- 


arate rates for gift taxes three quarters the 
size of the estate tax rates have been main- 
tained. And by far the most compelling — 
the cheapest inter vivos gifts, taxwise, are 
.removed from the most costly estate tax 
brackets; provided, of course, the gift is 
not made in contemplation of death.® It is 
fruitless to deny that the desire to embrace 
the milder gift tax in its lower ranges in 
lieu of the higher estate tax brackets is a 
powerful incentive for inter vivos gifts and 
the resulting break-up of concentrations of 
wealth prior to the death of the holder. This 
is direct accomplishment of the avowed aims 
of the proponents of social readjustment 
through taxation. 


An incidental benefit not to be scorned, 
though probably less universally regarded, 
is the elimination of the funds used to pay 
the gift tax from the grantor’s remaining 
estate subject to estate tax. 


With the exception of removal of gift tax 
money,’ the proposed integration removes 
these inducements to the socially desirable 
dissipation of wealth during the lifetime of 
the holder. It betrays the motives underly- 
ing fifteen years of the present gift and es- 
tate tax system. Far fewer grantors will 
pay substantial gift taxes for the privilege 
of prepaying their federal estate taxes.§ 


Another unfortunate consequence of The 
Proposal’s integration program is inherent 
in its cumulative features. Suppose a hus- 


*Or is not a type of gift under present law complete for 
gift tax purposes although still subject to estate tax. See 
Commissioner v. Prouty (C.C.A. Ist, 1940) 115 F. (2d) 
331, for an example of a gift subject to gift tax which is 
nevertheless subject to estate tax under Internal Revenue 
Code Section 811(d) by virtue of a power reserved in the 
donor to revoke in conjunction with a person having a 
substantial adverse interest. 


™Except for terminal gifts, note 3, completed inter vivos 
transfers under The Proposal would also remove the trans- 
fer tax paid during the life of the grantor from the estate 
subject to transfer tax at death, in the same manner that 
gifts made in contemplation of death do under existing 
law. That this constitutes sufficient bait is doubtful, else 
more persons in extremis would make gifts. 


8Since only transfers after the effective date of The 
Proposal are cumulated for computation of the transfer 
tax on death, whereas all transfers since June 6, 1932 are 
cumulated for computation of the inter vivos transfer 
taxes there could be an actual tax saving by holding prop- 
erty until death. 


20 


band makes substantial gifts to his wife in 
years of prosperity and then after divorce 
acquires a new family. Transmission of his 
property to his new and perhaps even more 
deserving dependents is burdened by trans- 
fer taxes increased by earlier gifts. 


CONSTITUTIONALITY 


ERHAPS query as to the constitutional- 

ity of any Federal tax is less than use- 
less. However, the statutory provisions of 
The Proposal go much beyond existing law 
and might invite the rash to attack. The 
concept of taxability under the present es- 
tate tax law of a power in the decedent 
alone, or in conjunction with any person, to 
alter, amend, revoke or terminate would be 
abandoned in favor of taxability (incom- 
plete transfer) where any person possesses 
the interdicted powers of control over bene- 
ficial enjoyment. The Committee is of the 
opinion that the rationale of Helvering v. 
City Bank Farmers Trust, (1935) 296 U.S. 
85, holding that the retention by the grantor 
of a power to revise, regardless of the iden- 
tity of the coholder, is sufficient to render 
the transfer incomplete, will support a sim- 
ilar result where the grantor is eliminated 
as a holder. With this view even few die 
hards will take issue. If a grantor can se- 
lect a “safe” repository of the veto power, 
he will probably be equally successful in se- 
lecting, if that be his only aim as tax spe- 
cialists are prone to intimate, an equally 
compliant sole holder of the power. 


Certain transfers formerly deemed to be 
without the power of Congress to tax would 
be taxable under The Proposal at the death 
of the grantor ; for example, reservation of 
a life estate in property transferred prior to 
March 3, 1931. Like numerous other situa- 
tions where taxability is incurred for the 
first time under The Proposal, a one year 
period for tax free release of the offending 
interest is suggested. 


Completed gifts made after June 6, 1932, 
the effective date of the existing gift tax 
law, would serve to increase the rate of 
transfer tax during life only. Corresponding 
cumulative retroactivity with respect to 
transfer tax at death is not proposed. This 
marks a halt not dictated by fears of inval- 
idity, for constitutional objection to such 
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complete retroactive cumulation should meet 
with short shrift.® 


A somewhat more serious problem might 
be presented by the proposed statutory pro- 
visions which would include in the gross es- 
tate upon death all transfers within the cal- 
endar year of death as well as transfer tax- 
es paid upon transfers made within one year 
of death. To the uninitiate this is difficult 
to distinguish in principle from the conclu- 
sive presumption that gifts within the two 
year period are made in contemplation of 
death, held invalid in Heiner v. Donnan, 
(1932) 285 U.S. 312. The easiest palliative 
is recognition that the Donnan case is no 
longer a refuge which the present Supreme 
Court will acknowledge. 


PROPOSED CORRELATION 


NCE gift and estate taxes are integrat- 
O ed into a single transfer tax and the 
concept of complete transfer developed, The 
Proposal’s final object is complete correla- 
tion of the income tax. Thus the end result 
is approached as nearly as is deemed feas- 
ible—incomplete transfer no transfer tax, 
but transferor remains subject to income 
tax; complete transfer incurs transfer tax, 
but no subsequent income tax on property 
transferred. While The Proposal designedly 
stops short of complete symmetry’® the vir- 


°*For classic examples in other fields of taxation see Max- 
well v. Bugbee (1919) 250 U. S. 525; Great Atlantic & 
Pacific Tea Co. v. Grosjean (1937) 301 U. S. 412. This 
closes the existing ‘“‘loophole’” mentioned in note 7. 


1°Notably in (1) the retention of present Internal Rev- 
enue Code Sections 166 and 167, dealing with taxability of 
income used for the discharge of legal obligations of the 
grantor and payment of insurance premiums upon his life, 
and (2) the preservation of the present income tax posi- 
tion of community property. 


Just Published 


tures of certainty and simplicity again 
emerge. 


To observe some effects of The Proposal 
on income taxes attention may be focused 
upon the completed transfer concept and 
enumeration of the principal factors which 
will render a transfer in trust “incomplete,” 
with income tax liability on the grantor. 


The first type of trust which may be an 
incomplete transfer is one in which there 
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exists in anyone a power to change the 
beneficial interests or enjoyment. Any trust 
in which the provisions for distribution of 
income and principal have any degree of 
flexibility, any “reserve for future contin- 
gencies,” is suspect. The Proposal would 
make immaterial in whom the power of 
change is lodged, grantor, trustee, or stran- 
ger. With this jettison of the concept of sub- 
stantial adverse interest as a factor in the 
incidence of income tax there should be no 
tears, if some means of preserving the all- 
essential flexible nature of trusts are per- 
mitted without saddling the grantors with 
continuing tax on trust income. 


Unfortunately, the proposed permitted 
powers of change in “completed transfers” 
are not enough to permit trusts to function 
with ‘reasonable effectiveness. A power in 
the holder to give the trust property to him- 
self, certainly elastic enough, affords no an- 
swer. Such a power is rightly viewed as 
equivalent to an outright gift to the holder. 
The second permitted power to change bene- 
ficial enjoyment—one exercisable by will— 
obviously leaves something to be desired, 
the holder may not obligingly die when 
change is imperative. The third" and a vi- 
tal, permitted power of this type is excel- 
lent but not sufficiently broad. The Proposal 
carefully limits this power to 

(a) the distribution of income to or on 

behalf of the current income benefi- 
ciary of the fund or the accumula- 
tion of such income for him; 


(b) the distribution of principal to or on 
behalf of the current beneficiary; or 


(c) a combination of both. 


On preliminary examination this last may 
appear sufficient. However, it entails first a 
separate trust for each beneficiary or its 
equivalent. Initial decision must be made 
upon creation of the trusts which benefi- 
ciary will have the greatest future need for 
funds. The prospective plight of a single 
trust for several current beneficiaries, cre- 
ated without warning of this proposed stat- 
ute, is serious. Furthermore, distribution of 
income to or accumulation for an equitable 
life tenant is foreclosed unless the accumu- 
lated income eventually goes-to the life ten- 


"'Socalled charitable powers would be permitted in com- 
pleted transfers, with no radical departure from concepts 
presently embraced in existing income tax administration. 
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ant—an unnecessary limitation on trust 
flexibility. 


Accelerated distribution of principal to 
an income beneficiary is permitted, but pow- 
er of postponement renders the transfer in- 
complete. Draftsmen working after the en- 
actment of the statute should have little 
trouble fixing the period for distribution so 
that needed flexibility entails acceleration 
rather than postponement. However, one 
may query why such refinement is neces- 
sary. 


SACRIFICIAL SYMMETRY . 


HE second general type of incomplete 

transfer involves those in which the 
transferor retains a reversionary interest. 
This may be an appropriate subject for es- 
tate tax imposition and The Proposal is fair 
in this regard. However, its place in in- 
come taxation is dubious. The justification 
appears to be symmetry and correlation— 
if property is subject to transfer tax at 
death ergo its income should be taxed to the 
transferor during life. Too much can be sac- 
rificed for symmetry and such discrimina- 
tion against equitable life estates seems un- 
warranted. A grantor who irrevocably places 
property in trust for S, a stranger, for the 
life of S, reversion to the grantor, should 
not be required to pay income tax on the in- 
come of S. No less should there be two rules 
of taxation of income for life tenants, de- 
pending upon whether accumulations be 
added to principal or held for future dis- 
tribution to the life tenant. 


The third general type of incomplete 
transfer involves situations in which the in- 
come of the transferred property is, or in 
the discretion of any person or the happen- 
ing of any contingency may be, distributed 
or held for future distribution to him.'? In 
general this is continuation of Section 167 
of the Internal Revenue Code, shorn, how- 
ever, of the “substantial adverse interest” 
concept. 


The time has long since gone to bemoan 
the fate of the grantor who is taxed on the 
income of transferred property where he 
has reserved at least a sporting chance to 
regain the income. Of course, this portion 


#A transfer which passes the “reversionary’”’ test as 
complete will not be taxed to the transferor by reason of 
this concept. 
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of The Proposal marks a deliberate depar- 
ture from correlation and the advantages of 
symmetry.!* Existing rules of Section 167 
on maintenance trusts are to be preserved.!4 
Income actually used for the support of de- 
pendents is proposed to be taxed to the 
grantor, but not unless used. Thus the prin- 
ciple of correlation is violated in that a 
transferor may pay a transfer tax on the 
creation of ‘a trust and also an income tax 
on the income therefrom used for support 
of his dependents. 

The fourth and last general type of power 
which would render a transfer incomplete— 
and the income therefrom taxable to the 
transferor—is a power which either enables 
the transferor directly or indirectly to pur- 
chase the property or its income for less 
than an adequate consideration in money or 
money’s worth or if the transferor creates 


#8 Another notable departure from absolute “correlation” 
is the preservation of existing rules for “community 
property.” 


4Corresponding existing provisions on life insurance are 
preserved. Taxation of the transferor would be required 
only to the extent income might be used for existing poli- 
cies. Cf. Lorenz Iverson (1944) 3 T.C. 756. 
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the power, which enables him to borrow, 
directly or indirectly, the property or its 
income. 


Tested by the suggested standard—the 
necessary flexibility for sound function of 
a trust under changing economic conditions 
of our state of society—the purchase con- 
cept is acceptable. A power to purchase for 
an inadequate price is pro tanto a power to 
revoke. The proposed provisions with re- 
spect to borrowing may meet with less than 
unanimous approval. A power to borrow 
created by the transferor would render the 
transfer incomplete, even though it be lim- 
ited to secured loans at not less than the 
current interest rate and such a loan is a 
legal investment for trustees. 


Compared to the problems presently en- 
gendered by current administrative inter- 
pretation of “administrative powers” — 
whether exercisable in a fiduciary capacity 
and how much — The Proposal appears not 
only integrated, correlated and symmetrical, 
but preferable. 


One reason for generosity in the pro- 
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posed treatment of administrative powers 
is the assumption, not wholly unwarranted, 
that revision of income taxation of husband 
and wife is in the offing. The participants 
favor a husband and wife joint return, the 
total income divided by two, a separate tax 
computed on the quotient and the resulting 
tax doubled. In view of recent defections of 
important revenue states to the community 
property refuge, remedial income tax legis- 
lation should be enacted forthwith. The un- 
implemented suggestion of the participants 
in this regard has undeniable merit. 

While the “correlation” structure of The 
Proposal has a broad base, the brunt of the 
impact would be borne by trusts. Their pro- 
posed treatment appears to stem from the 
oft repeated assumption that trusts are cre- 
ated solely for tax motives and all draftsmen 
play games to see how much control of a 
trust can be assured without subjecting the 
grantor to tax. Were it not for expressions 
from announced champions of trusts, such 
as Dean Griswold, one might be tempted 
to believe that only here in the hinterlands 
arecreators of trusts unsophisticated enough 
to desire flexibility in trusts because they 
are not farsighted enough to divine the fu- 
ture. If elsewhere, too, all trusts which run 
a fuller range than A for life, remainder to 
B are not tax avoidance schemes, it is time 
to call a halt to such bias. This The Proposal 
does not do. 


MISCELLANEOUS SUBJECTS 


PON creation of a joint tenancy or ten- 

ancy by the entirety, the tenants are 
to be treated as co-owners and taxable on 
the income as such. The creation is a tax- 
able transfer except as to any joint interest 
reserved by the creator which latter consti- 
tutes a taxable transfer on the death of the 
creator. If a “donee joint tenant” dies there 
would be no additional tax. This eliminates 
the present double gift and estate tax. 


The approach of The Proposal to life in- 
surance is not a fundamental departure 
from existing law.15 Payment of premiums 
by the insured or retention of incidents of 
ownership result in transfer tax at death as 
at present. Either transfer of all incidents 
of ownership, or payment of premiums after 


To the extent contemplation of death concepts are 
eliminated this present troublesome aspect of insurance 
transfers would be eliminated. 
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such transfer will constitute a taxable inter 
vivos transfer. Attempts to separate an in- 
sured’s estate from insurance on his life 
should prove no more successful than at 
present. Subtraction from insurance pro- 
ceeds of either cash values or premiums on 
which inter vivos taxes have been paid 
would be permitted. 

Powers of appointment would fare little 
differently than at present under The Pro- 
posal. A power in the donee to appoint to 
himself would be treated as equivalent of 
ownership of the appointable property by 
the donee. Conversely, the creator of the 
power would be treated as the owner of the 
appointable property as long as the creator’s 
disposition of the appointable property is 
incomplete. Inter vivos releases of powers 
would not constitute taxable transfers until 
all interests of tax significance in the ap- 
pointable property were released. Once a 
life tenant possesses a general testamentary 
power, he would be considered as the owner 
of the property and could not thereafter ef- 
fectively release the power as a completed 
transfer while the life estate was retained. 


PRIcE Too HIGH 


HE Proposal is without question a sin- 

cere, careful and extremely skillful job 
of legislative draftsmanship. It has the un- 
deniable advantages of certainty and, com- 
pared with existing law, of simplicity in 
large measure. Against these advantages of 
a better ordered tax regime should be bal- 
anced their price. 

It is here suggested that chief among the 
coins which make up the sum to be forfeited 
are (1) abandonment of the social premise 
on which the gift tax has rested—namely, 
that tangible inducements to redistribution 
of wealth during the lifetime of the holder 
are socially desirable, and (2) imposition 
of a heavy penalty on the creation of flex- 
ible inter vivos trusts, justifiable only on the 
assumption that trusts flexible enough to 
meet the challenge of changing circum- 
stances are prompted predominately by tax 
avoidance motives. Whatever one’s opinion 
of the effect of living trusts upon individual 
initiative, trusts do serve as effective instru- 
ments for more equal distribution of 
wealth both among persons and in the time 
dimension as well. Adoption of The Proposal 


would keep fortunes larger longer. 
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In one convenient volume — 
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A “must” for all attorneys and 
others engaged in trust and estate 
work. Keenly penetrating yet broad 
in scope, Mr. Kennedy’s work deals 
fully with the subject. Included 
also is a discussion of the new con- 
cept of “distributable income” in- 
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together with the highly technical 
65-day rules. Case law develop- 
ment under the Clifford doctrine 
of “substantial ownership” is com- 
pared with the controversial inter- 
pretations in the Commissioner’s 
Amended Regulations. Fully anno- 
tated ... up to the minute. 


ABOUT THE AUTHOR 


Mr. Kennedy is in active practice 
in Chicago, specializing in Feder- 
al Taxation. From 1942 to 1946, 
he served as Research Editor of 
Coordinators Cyclopedic Federal 
Tax Service and prepared the 
material on the taxation of trusts 
and estates. A graduate of Har- 
vard College in 1930 and of Har- 
vard Law School in 1933, he is a 
member of the Illinois and Penn- 
sylvania Bars; of the American, 
Illinois and Pennsylvania Bar 
Associations; and of the Ameri- 
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Successful marketing of 
large blocks of stock 


The first Special Offering on the N. Y. 
Stock Exchange was made by Smith, 
Barney & Co., February 19, 1942. Here 
is a partial list of some of the large 
blocks of outstanding securities which 
Smith, Barney & Co. has distributed as 
Special or Secondary offerings: 


Shares Name of Compam 


5,000 Continental Oil Company 
65,833 The Chesapeake and Ohio 
Railway Co. 
13,166 The Youngstown Steel Door 
Company 
179,485 Consolidated Edison Co. 
of N. Y., Inc. 
36,473 The North American Co. 
22,500 Great Northern Paper Co. 
15,000 Wm. Wrigley Jr. Company 
52,500R G. C. Murphy Company 
203,127 United States Steel Corp. 
8,330 Cerro de Pasco Copper Corp. 
7,000 Irving Trust Co., New York 
10,000 The Standard Oil Co. (Ohio) 
10,500 Great Northern Railway Co. 
9,282 The Atlantic Refining Co. 
7,100 The Dow Chemical Company 
50,000 A. E. Staley Manufacturing 
Company 
186,667jR The Standard Oil Co. (Ohio) 
13,200 Eastman Kodak Company 
11,700 The Timken-Detroit Axle 
Company 
10,000 Masonite Corporation 
16,500 J. P. Morgan & Co. Inc. 
7,000 Reading Company 
28,700 General Electric Company* 
1,600 Norfolk and Western Railway 
Company* 
24,200) The American Tobacco Co. 
7,000 Armstrong Cork Company* 
100,000} Parke, Davis & Company 
11,150 The Chase National Bank 
20,500 Congoleum-Nairn Inc.* 
12,724 Aluminum Company of 
America 
20,374 Great Atlantic & Pacific 
Tea Co. 


50,000 Kennecott Copper Corp.* 
25,000 E. I. duPont de Nemours & 
Company 


* Special Offerings. Jj Joint Manager. 
R Registered with SEC. 


Class 

Capital 
Common 
Common 


Common 
Common 
Common 
Capital 
Common 
Common 
Capital 
Capital 
5% Pfd. 
$6 Pfd. 
Common 
Common 


Common 
Common 
Common 


Common 
Common 

Capital 
Common 
Common 


Common 
Common 
Common 
Common 

Capital 
Common 


6% Pfd. 


; Non-Voting Com. 
29,000 American Power & Light Co.* 


$5 Pfd. 
Capital 


Common 


Shares - Name of Company Class 
108,634jR The Hoover Company Common 
242,664jr Houston Lighting & Power 

Company 
35,000 R.H. Macy & Co., Inc. 
7,464 J.C. Penney Company 
8,400 Philadelphia Electric Co. Common 

73,500 Philco Corporation Common 

21,288 The Davison Chemical Corp.* Common 

28,785jR P. Lorillard Company* Common 

21,248 The Youngstown Sheet & 

Tube Company* Common 

14,500) National Biscuit Company* Common 
100,000} American Gas & Electric Co. Common 

24,168 The Pittsburgh and Lake Erie 

R. R. Co. Capital 

60,000 Phelps Dodge Corporation* Capital 

50,000 Liggett & Myers Tobacco 

Company 
137,514) International Paper Co. 
20,000} Eastman Kodak Co. 
2,937 Great Atlantic & Pacific 
Tea Co. 
3,000 Pittsburgh, Lake Erie 
R. R. Co. Common 

86,600 Reading Company Common 

32,000 Superheater Co. Capital 

40,000 Swift & Company Common 

7,632 Walgreen Company Common 
45,508 Youngstown Steel Door Co. Common 
14,500 Compania Swift Internacional*Common 

5,000} Hercules Powder Company Common 

7,368 Walgreen Company Common 
10,000 Chase National Bank Common 

4,800 Mead Johnson & Co.* Common 
11,000 Lone Star Cement Corp.* Common 

8,906 Walgreen Company Common 

4,300 Mead Johnson & Co. Common 

100,000) International Harvester Co. Common 

500,000jR Standard Railway Equipment 
Manufacturing Co. 

33,750} Standard Railway Equipment 
Manufacturing Co. 


Common 
Common 
Common 


Common ‘‘B” 
Common 
Common 


Common 


Common 


Common 


NES NEE BIO ERA SECT Bg lm RTE INOS UES 


Smith, Barney & Co. 


CREATIVE FINANCING 


Members New York Stock Exchange 


Boston Chicago New York Philadelphia Albany Allentown Hartford 


26 TRUSTS and ESTATES 





ee eee 


Pine mek ancien et ehh aed 


Fy 
f 
: 
& 
5 
& 
‘ 
f 
| 
f 
3 


PREFERRED STOCKS FOR TRUST INVESTMENT 


ROGER F. MURRAY 
Vice President, Bankers Trust Company, New York 


O THE QUESTION, “How appropriate 

are preferred stock as a medium for 
trust investment?,” pose the further ques- 
tion: “Why do we ask ourselves about the 
appropriateness of preferred stocks for 
trust investment rather than take it for 
granted that they are suitable?” 

The answer is found in the record and 
recollections of the difficulties which inves- 
tors in preferred stocks have faced in the 
past; referring not to legal liabilities, but 
to the strain on relations with beneficiaries 
and legatees which can be visualized in 
times of adversity if the average experience 
of investors with dividend omissions and 
shrinking market values is shared. 

Examination of the record over a sixty- 
year period shows that about two-thirds of 
the new industrial preferred stock issues 
have proved unsatisfactory investments. 
Outstanding issues of general market in- 
terest show somewhat better results, but 
in only 41% of the cases was every dividend 
paid when due throughout the decade 1931 
through 1940. In another 25% of the cases, 
dividend arrears were paid up by 1940, but 
the stocks were highly unstable holdings. 


THE CASE FOR THE NEGATIVE 


T is this bad history of preferred stocks 

as a class which accounts for the fre- 
quently expressed opinion that preferred 
stocks possess the weakness of both bonds 
and common stocks and the advantages of 
neither. Other arguments against preferred 
stocks for trust investment are derived from 
the basic weakness of a preferential, as op- 
posed to a contractual, claim upon earnings 
and assets. It is this basic weakness that 
has permitted common stockholders to get 
the better of preferred stockholders in re- 
capitalizations and reorganizations. 

Proponents of preferred stocks for trust 
investment are also placed on the defensive 
because the lack of a fixed maturity con- 
tributes to price instability. In a preferred 
stock portfolio, furthermore, it is impos- 


From address at the Mid-Winter Trust Conference of 
the Pennsylvania Bankers’ Association, Harrisburg, 
December 5, 1947. 
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sible to obtain the average rate of return 
over a period of years, as can be done within 
limits through the rotation of maturities in 
a diversified bond portfolio. 


For trust investments the idea of compen- 
sation through higher yield for additional 
risks assumed is really valid only when the 
interests of beneficiary and remainderman 
are identical, or when, as in pension funds, 
income and principal are combined. This 
will remain true until some method is in- 
vented for setting aside from preferred 
stock yields enough income to provide a re- 
serve for future losses. At the moment, 
there is no practical way to do this in the 
ordinary trust. 


THE CASE FOR THE AFFIRMATIVE 


N the affirmative side, it can be said 

that preferred stocks are not only suit- 
able, but at times actually attractive, for 
trust investment provided three important 
things are done in the investment analysis 
and portfolio supervision: 


First, buy only those which are high 
grade, avoiding reliance on preferential 
rights, protective clauses, and all of the 
ineffective provisions designed to make a 
stock look like a bond. 

Second, treat preferred stock holdings as 
perpetual securities and arrange bond ma- 
turities accordingly. 

Third, make a real effort to time pur- 
chases intelligently, so that funds are not 
tied up in perpetuity at peak prices or at 
unattractive spreads from good quality 
bonds. 

“Easier said than done,” to be sure, but 
if an intelligent job cannot be done on selec- 
tion and timing, the case for the negative 
cannot be refuted. If the unsatisfactory 
average experience of investors cannot be 
improved upon, one had better stick to 
bonds or, when permitted, go the whole 
way with common stocks. 


Five principal standards and tests which 
can be effective in selecting good industrial 
preferred stocks are: 





First, industry analysis. Have a clear 
understanding of industry trends, which 
must be favorable or at least satisfactory. 
A useful double check here is to review the 
record of other issues in the same industry, 
giving full weight to the management fac- 
tor in considering an individual company. 

Second, capitalization analysis. Because, 
book values have so little real meaning, 
figure any bonds, preferred stocks, and 
common stocks at market prices. Currently, 
the 1947 low price for the common stock 
might be used to avoid overstating the 
equity position. A good rule is to be careful 
whenever funded debt and preferred stocks 
together constitute over 25% of total cap- 
italization so computed. Adjust this general 
standard for the amount of debt: for ex- 
ample, if debt is 5% or less of the total, 
preferred stock may safely be 25%; where- 
as if debt is over 15% of the capitalization, 
even a nominal amount of preferred stock 
may be unstable. 

Third, earnings analysis. The ratio of 
net income to combined interest charges 
and preferred dividends should be averaging 
in excess of 3 to 1, but the stability of 
earning power is equally important. If 
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earnings per share of preferred stock in 
bad business years have been not less than 
40% of earnings in good years, the degree 
of stability is probably adequate to insure 
continuity of dividends and a fair degree of 
market stability. 


Fourth, current asset protection analysis. 
The relationship of net current assets (af- 
ter deducting prior securities, if any) to 
the outstanding preferred stock is im- 
portant only when a stock is deficient in 
either the volume or stability of earning 
power. To make any significant difference 
in this relatively unsatisfactory kind of a 
picture, net current assets should be at 
least 50% of the face amount of the pre- 
ferred stock. 


Fifth, protective provisions analysis. 
Some important provisions to look for are 
fully cumulative dividends, a good sinking 
fund, clear preference as to assets, the right 
to veto the issuance of prior securities, and 
adequate voting rights in the event that 
dividends or sinking fund are in arrears. 


High grade industrial preferred stocks 
offer the most important field for trust in- 
vestment; also the field presenting the 
greatest variety in analytical problems. At 
the end of October, for example, 62% of the 
market value of preferred stocks listed on 
the New York Stock Exchange were indus- 
trial issues, 23% public utilities, 13% rail- 
roads, and the balance miscellaneous and 
foreign. 


Railroad issues are not considered in this 
discussion and the selection of high grade 
public utility preferred stocks requires no 
techniques different from those used in ap- 
praising public utility bonds. The character 
of the management, the nature of the terri- 
tory, the types of business served, the rate 
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Singleness of Purpose — 


Singleness of Accomplishment 


Few, if any, of our many institutional and 
individual investors seek identical investment 
objectives. Yet, as investment brokers, we ap- 
proach varied objectives with a singleness of 
purpose—to obtain the facts needed and to 
relate the facts to the individual problem. 





Obtaining information about securities, and 
appraising market trends properly are not 
merely statistical tasks. The results obtained 
can be useful only insofar as they are viewed 
in the exacting light of experience. 

That we are so often able to balance single- 
ness of purpose against singleness of accom- 
plishment is possible solely because results, 
once obtained, are put into force by alert 
trading experience. 


This modern investment philosophy is always 
at the service of those investors who require 
no less. 
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structure, the type of regulation, the rela- 
tionship of the debt and preferred stock to 
the sound value of the property, engineering 
and construction standards, the earnings 
coverage, future capital requirements, the 
protective features in the mortgage bonds 
and in the preferred stock, — all are factors 
substantially the same as those to be con- 
sidered in dealing with public utility bonds. 


Most of the same standards suggested for 
the selection of good industrial preferred 
stocks can also be used in selecting good 
public utility preferred stocks. However, 
a utility company, because of the stability of 
its business can carry a larger proportion 
of senior securities. Utility companies can 
be conservatively capitalized with debt and 
preferred stock outstanding at 55% to 70% 
of sound property value. Combined interest 
and preferred dividend coverage should be 
2% times or better. Current asset protec- 
tion is virtually meaningless in the public 
utility field, but protective provisions are 
important. 
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TIMING 


URCHASES of the good stocks selected 

must be advantageously timed if they 
are to be appropriate. To illustrate, a short 
swing in an index of six high grade non- 
callable industrial preferred stocks con- 
structed for the period 1923 to date, showed 
for May 1944, a yield of 3.91%. During the 
next fourteen months prices rose rather per- 
sistently, until the yield reached a new low 
of 3.35% in July 1946. Last week, the index 
again reached 3.91%. 


From the illustration it is clear that a 
year or two in timing purchases can make 
a big difference in the amount of income 
produced and the protection provided for 
principal. The illustration of a recent swing 
of 56/100ths of 1% per annum within a 
relatively short period meant 16% more in- 
come or 16% better prices, whichever way 
you care to look at it. This is certainly im- 
portant, especially when you recall that the 
rate of return for the life of the trust is 
probably being determined at the time of 
purchase. 


This question of absolute prices is a diffi- 
cult one because as a rule one must invest 
funds when they are received. Nevertheless, 
fewer preferred stocks can be bought just 
as less emphasis is placed on long term 
bonds at times when a peak in long term se- 
curity prices appears to be rounding out. 


In any event, regardless of the absolute 
levels of prices, one should consider the 
yields on high grade preferred stocks rela- 
tive to the yields on high grade long term 
bonds. To illustrate this question of spreads, 
using the index of six high grade non-call- 
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able industrial preferred stocks previously 
mentioned relative to Moody’s AAA indus- 
trial bonds: the typical spread from 1923 
to 1926 was just over % of 1%. The op- 
timism of the 1928 to 1930 period produced 
a narrowing to 4% of 1%. From 1933 to 
1935, the typical spread was 34 of 1%. For 
the immediate prewar years, as these stocks 
ran into real resistance at around the 4% 
yield level while bonds continued to rise, the 
spread increased to about 144%. By July 
1946, the two indexes had come together 
sufficiently to leave a differential of only 
95/100ths of 1%. Since that latter date, 
yields have been rising in both series, so 
that by October the spread had increased to 
1.15%. Within the last few weeks the differ- 
ential has been 1.20%. It appears that in- 
dustrial preferred stocks are now reason- 
ably priced in relation to long term bonds. 
Obviously, the spread can widen further 
during this period of adjustment, particu- 
larly if an unfavorable view is held general- 
ly as to the outlook for long term interest 
rates. 

Low dividend rate stocks typically sell 
to yield 44 of 1% less than the relatively 


high premium industrial issues included in 
the index. The wider spread in the 1930’s 
and 1940’s compared to the 1920’s is at- 
tributable largely to the increases in cor- 
porate taxes which have had the effect of 
significantly reducing earnings applicable 
to preferred dividends without affecting 
true coverage of deductible bond interest. 


The pattern of spreads in the public util- 
ity field has been very similar to that for 
the high grade industrial preferred stocks, 
with the exception of the 1923-1926 period, 
when the investment characteristics of the 
public utility business were not fully recog- 
nized by investors. Currently, the differen- 
tials are substantially the same in both 
fields. However, at present, market condi- 
tions are such that new issues of public util- 
ity preferred stocks must be offered at a 
concession of close to 44 of 1% in yield rel- 
ative to issues which have already been dis- 
tributed. 


THE QUESTION ANSWERED 


O the basic question: “Are preferred 
stocks suitable for trust investment?” 


29? 


the answer is “yes, but —: 
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First, preferred stocks as a group, or 
on the average, are not suitable. However, 
high grade issues do exist which will prove 
satisfactory alternates for long term bonds 
without undue risk and with beneficial ef- 
fects on the average rate of return derived 
from a trust portfolio. 

Second, many basically unsatisfactory 
preferred stocks pass for high grade issues 
in the present market. Careful appraisals 
of individual stocks must be made to avoid 
the acquisition of “fair weather friends” 
in this period of great pressure for income. 

Third, timing of purchases is very im- 
portant. If the trends of recent weeks con- 
tinue, there may be reasonably favorable 
opportunities to add high grade preferred 
stocks to trust portfolios for the improve- 
ment of average yields. The same view does 
not hold as to medium grade issues because 
they are too greatly subject to the influences 
of business conditions generally. 


Investor Relations Clinic 


Irving Trust Company of New York recent- 
ly conducted the first in a series of Investor 
Relations Round-Table two-day meetings with 


INFORMED ACTION IS 


senior executives of utility Operating com- 
panies to discuss relations with security 
holders, a subject with which many operating 
companies are now concerned for the first 
time. 

The first unique meeting, attended by a 
small group of prominent utility executives 
from various sections of the country, was 
presided over by Tom P. Walker, Irving’s vice 
president in charge of the Public Utilities Di- 
vision. At the morning session, Henry Breck, 
vice president of Union Securities Corporation, 
discussed the investor’s preferences in secur- 
ities, and the factors which influence those 
preferences; John F. Childs, assistant secre- 
tary of the Irving led a discussion on public 
utility security analysis. 

At a luncheon at the Security Analysts Club, 
Gardiner Symonds, president of Tennessee Gas 
Transmission Company, Houston, Texas, pre- 
sented his company’s program and plans for 
the future. Following this, the meeting at the 
bank resumed, and the subject of rating 
agencies was presented for comment by Ed- 
mond L. Vogelius, manager of ratings, and 
A. Herrmann, head of the utility division, of 
Moody’s Investor Service. A discussion of 
annual reports, conducted by Robert Boyd of 
the Irving staff, concluded the day’s program. 
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ESTATE ANALYSIS 


in ACTION 


Henry Haiman, the author of this most interesting and ap- 
propriate article, is a Life Underwriter and a member of the Ohio 
Bar. He was formerly President of The Cleveland Association of Life 
Underwriters, and is now President of The Cleveland Association of 
Estate Analysts. This contribution merits a thorough consideration 
by attorneys, trust officers and underwriters.—Heman T. Powers. 


TAX SEDUCTION UNDER T. D. 5515 


HENRY E. 


EBSTER defines seduction as “entice- 

ment to wrong doing” or “leading 
astray as into an evil, foolish, or disastrous 
course of action or from that which is good, 
wise, etc.”. A tax is defined as an “imposi- 
tion” and few will disagree with that. Tax 
seduction, then, is what happens when we 
do foolish things in order to elude the tax 
gatherer. Unfortunately, we can’t sue him 
for breach of promise when he later changes 
the rules, to our discomfiture. 


This article concerns itself with the in- 
discriminate use of the installment settle- 
ment options in life insurance policies be- 
cause under T.D. 5515 the installment pay- 
ments are tax free to the beneficiary. The 
author is moved to write the article because 
of the number of cases where the lure of 
tax saving apparently suspended all orderly 
mental processes in the policyholder, his 
life underwriter and even his lawyer. 


Mr. X is in his sixties and has three chil- 
dren in their thirties whom he has named 
as equal beneficiaries of a large amount of 
life insurance. His daughter is married to 
a successful businessman. One son is mar- 
ried and earns a large income. The other 
son is married but probably never will be 
a large earner. For all three, Mr. X has 
elected that at his death principal and in- 
terest shall be paid by the insurance com- 
panies in equal installments over a period of 
thirty years. Why has he done this? Pri- 
marily because, in his own words, 3% tax 
free to a person in a 50% income tax brack- 
et is equivalent to 6% interest on an abso- 


The article on which this is based appeared originally 
in the November 1947 issue of the Cleveland Bar Associa- 
tion Journal. 
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lutely safe investment—also because in the 
absence of any withdrawal privileges there 
will be no estate tax on what may remain 
for the grandchildren. 


Mr. X is an intelligent man. He made a 
study of this matter and even travelled to 
the Home Offices of the insurance com- 
panies. What kind of a deal has he handed 
his children? Only the future can tell, but 
let’s examine the transaction, first on its 
human side and then from the standpoint 
of mathematics. An important factor to 
remember in this case is the mortality table, 
which shows that the odds for a person in 
his or her thirties outliving a thirty year 
period are two to one. 


The Human Side: 


1. He hasn’t consulted his children’s 
wishes and binds them at his death to 
an irrevocable, inflexible plan which 
makes no allowance for changes in for- 
tune that may occur. 


. He uses the same plan for the son 
whose income is small as for the broth- 
er and sister whose incomes are large. 

. He compels all three to exhaust cap- 
ital during their best earning years 
when they have no real need of doing 
so (50% income tax bracket) so that: 

(a) little or none of it is likely to be 
left for their children. 


(b) none of it will be left for them- 
selves to fall back on when they 
are older. (Unless they safely 
reinvest a thirtieth each year, 
which he admits they are not 
likely to do.) He may be figur- 
ing that his own estate will 
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provide for them after the in- 
surance is gone, but who can 
be sure? 


4. He knows that Congress can change 
the law at any time, but if he has died, 
no one can change the plan. 


The Mathematical Side: 


The installments, under present law, are 
tax free to the beneficiaries, but each in- 
stallment consists largely of capital, so that 
the only tax saving is on the excess that is 
received over and above the original face 
amount of the policies. In the policies under 
consideration this excess will be 3%, not 
on the original amount but on the decreas- 
ing amounts in the hands of the insurance 
companies during the thirty year period. 
Specifically, the policies guarantee $49.53* 
a year for thirty years, or $1,485 for each 
thousand of original proceeds. 

But the policies contain another “option”, 
which is to leave the proceeds on deposit 
with the insurance companies, and they 
guarantee $30.00 a year interest on each 
thousand (3%).* This interest would be 
taxable income to the beneficiaries. Conse- 
quently, the beneficiaries would receive 
30 x $30, or $900, less 50% tax, or $450 
net income per thousand in thirty years. 
They also have their original capital intact 
so that at the end of the period they can ac- 
count for a total of $1,450 per thousand. 
Comparing these two “options” we have: 

Total receipts under tax free in- 

stallment option 

Total receipts after taxes under 

interest option 


$1,485.90 


1,450.00 


35.90 
Capital is used up, flexibility is sacrificed 
for a total gain of 34%% in thirty years. 
These figures take full account of the 50% 
income tax saving which was the motivating 
reason for the arrangement. 

If Mr. X’s children realize what is hap- 
pening to their capital and actually save and 
invest each year the difference between the 
annual installment of $49.53 and the inter- 


*The guarantees of interest and the guaranteed install- 
ments vary considerably as between Insurance Companies 
and as between their older and newer policies, as decreas- 
ing yields on investments have compelled a reduction in 
these guarantees over the years. The flexibility which the 
Companies will grant in the use of the Settlement Op- 
tions also varies,“a few being seriously backward in this 
respect, to the injury of policyholders and beneficiaries. 


Net gain in thirty years $ 
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est income of $15 (after taxes), then they 
might do much better than the figures indi- 
cate and the reader is at liberty to make his 
own estimate of the probability of their fol- 
lowing such a course and what their losses 
or gains after taxes might be in thirty 
years. Even Mr. X admits that they prob- 
ably wouldn’t follow out such a procedure. 


A BETTER PLAN 


OULD Mr. X have made a better plan 

A if he hadn’t been so intent on saving 
taxes? He could, and very easily, by consid- 
ering each child separately, taking into ac- 
count size of family, earning ability, thrift, 
possible inheritance of wife or husband, 
etc., and giving them, first, the interest op- 
tion with privilege of drawing all or part of 
the principal, or perhaps none of it; and the 
further privilege of changing at a later 
date after Mr. X’s death to installments for 
a period of years or installments for life. 
The policies contain excellent guarantees 
for this purpose and, though there is some 
doubt on this point, the installments, when 
elected, would have a good chance of being 
tax free. Not all insurance companies will 
protect the original policy option yields in- 
definitely into the future. Individual com- 
pany practice must be ascertained and used 
to the best advantage in each instance. 

Mr. X might also have made the original 
insurance proceeds payable to a trustee in 
order to obtain the discretionary control 
which a trustee under a well drawn instru- 
ment is able to supply. 

Let there be no misunderstanding as to 
the writer’s high regard for the settlement 
options. In skilled hands and with good 
judgment they provide a truly admirable 
combination of safety, freedom from worry, 
regularity and certainty of payment and 
flexibility. Not so when judgment is im- 
paired by too great an aversion for taxes. 
Generally speaking, no plan should be adopt- 
ed for tax reasons which would be consid- 
ered unsound if no tax saving were involved. 

Mr. X’s case is one of many that might 
be cited and it will have served a good pur- 
pose if it illustrates consequences which 
may follow too hasty a leap at the bait of 
tax saving. In tax seduction cases as in 
other seduction cases, it’s always an inter- 
esting question: Just what is happening to 
whom? 
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OBTAINING MAXIMUM ADVANTAGES 
under INCENTIVE PLANS 


Money Purchase Fully-Trusteed Pension Plan Preferred 


ARA WEAVER BRUBAKER, CLU. 


Member of Florida Bar, Pension Trust Consultant; 
Offices at Tampa, Florida and Lancaster, Penna. 


(Continued from December issue) 


ECHNICALLY, the return from one 

hundred $10,000 Endowment contracts 
and one hundred $10,000 Ordinary Life con- 
tracts held for 30 years is a mathematical 
equivalent. The basic 3% net American Ex- 
perience Table of Mortality rate for $10,000 
Endowment on an employee, age 35, matur- 
ing at age 65, is $278.30. The same basic 
rate for $10,000 Ordinary Life is $210.80. 
One hundred $10,000 30-Year-Endowment 
contracts obtained on 100 employees, requir- 
ing a basic annual premium of $27,830; 
death claims and dividends accumulated at 
3% interest to age 65, when added to the re- 
sultant Endowments maturing at the end of 
the period, technically will accumulate the 
same amount as where a Trustee under a 
Self-Funding Plan obtained one hundred 
$10,000 Ordinary Life policies on employees, 
age 35, requiring a basic premium of $21,- 
080, provided he accumulated the dividends 
and death claims and earned 3% compound 
interest on such dividends and claims and on 
the $6750 annual difference between the 
premiums when added to the cash surrender 
value of the remaining Ordinary Life con- 
tracts at age 65. The two types of contracts 
over a 20-year period, technically, are a 
mathematical equivalent. 

Since the purpose of acquiring insurance 
contracts is to guarantee and provide the 
liberal pensions only for the estimated 30 
who will remain with the corporation, and 
thus qualify for pensions at age 65, any sev- 
erance or death benefits of the original 100 
who will have died or discontinued service 
can be paid direct from the fund. Therefore, 
the trustee need only invest in $300,000 face 
amount Ordinary Life contracts, requiring 
a base premium of $6324 plus an expense 
loading of $729, total gross annual premium 
of $7053, to provide the required pensions 
for the 30 surviving. 
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During the interim, policies that mature 
by death would be utilized to provide pen- 
sions for employees retiring at that time, 
and as additional units of such insurance 
contracts are needed for pensions such 
amounts from the tax-free accumulations 
from the General Trust Fund are deposited 
to the contract in one lump sum for the dif- 
ference between the accumulated reserve 
and the face of the contract. The resultant 
pension so provided inures to the retirin 
employee. 7 


The vested interests of severance em- 
ployees and of deceased employees’ benefi- 
ciaries are paid direct from the General 
Trust Fund, usually from current employer 
contributions, thus minimizing the reinvest- 
ment problem. 


ILLUSTRATIVE SAVINGS 


O illustrate the possible savings to the 

trust under this system of providing 
annuities: Assuming 100 employees, all 
age 35, who under the formula will be en- 
titled to $10,000 accumulation at retirement. 
Under the Fully-Insured Plan, one hundred 
$10,000 Endowment contracts would be re- 
quired, at a first-year cost of $35,800; 
whereas, to provide pensions for the esti- 
mated 30 remaining at retirement, under 
the Combination Plan, thirty $10,000 Ordi- 
nary Life contracts (preferably in smaller 
denominations to enable assignment of cor- 
responding employee accumulations at re- 
tirement) would be acquired at a premium 
cost, including loading, of $7053. The advan- 
tage in expense loading savings would seem 
to be: 


Gross premium One Million 


30-Year Endowment Age 
35 contracts 


(35.80 per $1000) $35,800 





Net premium 3% A.E.T. of M. 
(27.83 per $1000) _....__> 27,830 


Annual loading on Endowment 
contracts 
a oe 3) $ 7,970 


Gross premium Three Hundred Thousand 


Ordinary Life Age 35 : 
(23.51 per $1000) _...._-_»_ $ 7,053 


Net premium 3% A.E.T. of M. 


(21.08 per $1000) «6,324 


Annual loading on Ordinary 
Life contracts 
(2.43 per $1000) 


First-Year saving in Expense 
Loading 


Without considering deaths, 
saving in 30 years 
= | | ve aeeee 
30-year saving with 3% Inter- 


est Increment 
(49.003 «x $7241) _. 


$217,230 


$354,831 


However, the loading losses will gradually 
decrease, from policy liquidations, as the 
estimated 70 employees discontinue service 
and/or die during the 30-year period. But 
this results in an additional loss from for- 
feitures and liquidation of these contracts 
prior to the 20th year. Usually, severance is 
higher during the first two years of partici- 
pation, at which time the forfeiture of the 
reserves upon surrender usually amounts to 
100% loss. Under most contracts the cash 
surrender loss diminishes to zero by the 
20th year. 


Both the foregoing Endowment and Ordi- 
nary Life contracts promise to and undoubt- 
edly will pay dividends. Since at the present 
time dividends primarily result from mor- 
tality saving, the dividends on the Ordinary 
Life likely will be larger than on the Endow- 
ments. To provide the 3% compound inter- 
est even on the base rate exclusive of load- 
ing, it probably would be necessary to add 
the same to the death claims as they occur, 
and compound them over the remaining 30- 
year period, and at that time add such fund 
to the balance of the policies maturing as 
Endowments to net 3% on the over-all net 
premium investment. 


Warning: In using the above system, the 
trustee must own the contracts, and they 
must authorize: (1) Continuation in event 
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of severance of the insured; (2) maturing 
for their face value by a lump sum deposit, 
when needed for pensions; (3) upon death 
of an insured, that the proceeds may be used 
as an annuity to inure for a retiring em- 
ployee. 


Otherwise, pensions will not be available 
for the estimated 30 employees ultimately 
retiring. Unless settlement options can be 
assigned equitably, discrimination between 
employees would result which may disqual- 
ify the Plan. Such discrimination would re- 
sult if one employee received from his $10,- 
000 under the insurance contracts ($78.84 
per $1000) $788.40 annually; whereas, an- 
other employee under an Immediate Refund 
Annuity purchased at retirement received 
($60 per $1000) $600. 


In event sufficient life insurance contracts 
were not owned by the trust, to prevent dis- 
crimination each employee would be limited 
to the benefit of a pro rata amount of such 
life insurance annuities and the balance of 
his credit would be furnished by an Imme- 
diate Annuity or paid direct from the fund 
to prevent discrimination. Not all life in- 
surance companies will furnish contracts 
with these requisites, but a number of rep- 
utable companies will—the arrangement has 
been approved by the Commissioner. Of 
some three millions of such insurance ob- 
tained for such Plans by one office, not a 
single contract has lapsed to date. 


VESTING VS. INSURANCE BENEFITS 


HE Fully-Insured proponents will point 

out that employees receive no insurance 
protection under the above Combination 
Plan. This can be provided under Group In- 
surance without income tax to the em- 
ployees. An employee under the Fully-In- 
sured Plan, age 50, with $10,000 insurance, 
would pay in the first year income tax on an 
amount equal to the term rate of $92.20, the 
second year $99.70, and the third year 
$107.90 (P.S. No. 58 Revised) ; whereas the 
corporation could acquire this protection un- 
der Group Annuity at practically the same 
cost. With vesting included under the Plan, 
the Group Insurance need only be the differ- 
ence between an employee’s accumulated 
vested credit under the Pension Plan and 
the amount of death benefit desired. 
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Under a Trusteed Plan contributions, 


particularly in respect to the older em- 
ployees with the higher rate cost, soon 
would be equivalent to the death benefits 
provided by the Group Insurance. Most com- 
panies experience a spread of from 20% to 
30% between the cost of Group Insurance 
and the amount of death claims realized by 
the employees’ beneficiaries. Under the Ful- 
ly-Trusteed Plan, with full or partial vest- 
ing, this cost in part can be saved. 


Group ANNUITY VS. TRUSTEED PLANS 


HE proponents of Group Annuities 

point out, correctly, that where no vest- 
ing or death benefits are desired, the Group 
Annuity eliminates the loss resulting from 
the liquidation under the Fully-Insured 
Plans by funding but 30% of the original 
amount, based on the above contention that 
only 30 out of 100 original employees re- 
mained for pensions. However, the entire 
fund is still invested with the insurance 
company and therefore burdened with the 
taxes and commissions required to be paid 
by the insurance company, and accordingly 


such Plans generally guarantee for a lim- 
ited period only 2% on 92% of the amount 
contributed, since 8% constitutes loading. 
Then there is a severance charge of 4% 
which may be 100% if the insurer deter- 
mines the employee is in poor health. 

Mr. Esmond Gardner, in his article 
“Trust Fund or Group Annuities,” in the 
January 1947 issue of Trusts and Estates, 
covered numerous other disadvantages. Some 
of these are: (1) Requirement of a substan- 
tially level premium, (2) lack of flexibility, 
(3) inability to cover the older employees, 
(4) prevention of freedom of choice in 
changing the benefits and investing the 
funds. The Plan is practically “married” to 
the carrier company for 40, 50 or more 
years in the future, regardless of the future 
economic progress of the carrier company. 
Few business men, even though an institu- 
tion might be the best managed “investment 
trust” in existence today, would enter into 
a contract wherunder their entire present 
and future capital and increments must be 
invested in and remain with such company. 

Under the Trusteed Plan, the benefit for- 
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mula can be adjusted from time to time, ac- 
cording to the future experience of the em- 
ployer, and if a “fixed” arrangement is then 
desired it can be tailored with such expe- 
rience and with hindsight judgment. 


There is another great disadvantage: The 
employees and their beneficiaries, under 
Group Annuity Plans usually installed with- 
out a Trust Agreement, are denied the bene- 
fit of the capital gain provision under Sec- 
tion 117(b) of the Act. Lump sum distribu- 
tions at the time of severance, retirement, 
resignation or dismissal, and to _ benefi- 
ciaries at death, are fully taxable and not 
as a capital gain (See P.S. Ruling No. 61). 
In the case of executives, a maximum tax 
of 25% on distributions, as compared to a 
full normal tax on such distributions, might 
represent a tremendous loss to executive 
employees and their beneficiaries. 


Disability benefits and assistance to em- 
ployees during depressions and lay-offs can 
be made available under Trusteed Plans, 
whereas such benefits are not usually avail- 
able under the Group Annuity Plans. 


CONTRIBUTORY OR NON-CONTRIBUTORY 


OTWITHSTANDING the “Trend to 

Contributory Pensions” (see article of 
Fred P. McKenzie in August 1947 issue of 
Trusts and Estates), many prefer that em- 
ployees’ contribution to a Pension Plan be 
adjusted in the pay envelope. Experience 
has shown that where the employees under- 
stand that the corporation can pay the $100 
direct into the fund without the employee’s 
being required to dig down for an additional 
$20 to $200, depending upon his income tax 
bracket, to provide the $100 to pay into the 
Plan under a contributory arrangement, 
they prefer the salary adjustment or at 
least are willing to forego a raise in salary. 


The advantage of non-contribution is par- 
ticularly emphasized by the following re- 
sults in connection with certain stockholder- 
employees under a Plan installed in 1943. 
They now have some $120,135 to their cred- 
it. To have provided an equivalent contribu- 
tion from taxable salaries or bonuses that 
might have been received by them from the 
corporation, on top of other taxable income, 
the corporation would have had to pay these 
stockholder employees, as bonuses or sal- 
aries, over a half million dollars. 


40 


It is sometimes urged that where em- 
ployees contribute, greater appreciation is 
obtained from them. Appreciation from em- 
ployees is dependent upon other factors, 
such as the extent to which they generally 
participate in appointing their representa- 
tives to the Pension Board, participation by 
their representatives in the management of 
the fund, mortgage assistance for homes, 
the number of times the Plan is favorably 
brought to their attention, and other activi- 
ties in connection with the Plan, all of which 
is a further argument for Self-Funding 
Plans with employee participation in their 
management. 

In conclusion, it would appear that the 
“Money Purchase Fully-Trusteed Pension 
Plan” enjoys even more flexible employee 
contribution privileges than Profit-Sharing, 
has greater employee appeal, and enjoys 
preferred tax treatment; that such Plan 
can furnish the more liberal annuity bene- 
fits available under the Fully-Insured Plans, 
and without the entire corpus and incre- 
ments being subject to income tax and other 
miscellaneous taxes and expense loadings 
that reduce ultimate benefits under the Ful- 
ly-Insured and Group Annuity Plans; that 
the Fully-Trusteed Plan, because of its flex- 
ibility, can more nearly include all the ad- 
vantages of Pension, Profit-Sharing, Fully- 
Insured, Self-Funding and Group Annuity 
Plans. 


Pension Plan for 22,000 


PENSION trust plan under which Endi- 

cott Johnson Corporation, shoe manu- 
facturers, employing approximately 22,000 per- 
sons, will pay the entire cost of past service 
benefits estimated to be about $21,000,000 has 
been adopted by that company and retirements 
under the plan will commence January 1, 1948. 
All contributions by both the company and 
employees will be paid into a pension trust 
administered by Guaranty Trust Company of 
New York as trustee. 


The plan supplements Social Security Ben- 
efits. In addition to the cost of past service 
benefits, the company will pay the cost of fu- 
ture service benefits not covered by employee 
contributions, which will be at the rate of 2 
per cent of compensation. The plan includes 
provision for normal retirement at age 65, 
disability retirement benefits, death benefits, 
and optional modes of benefit payments. 
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Statistics on Employee Plans 
Refute Misconceptions 


HE increased interest in funded employee 

retirement and deferred profit-sharing 
plans which manifested itself around the time 
of the enactment of the Revenue Act of 1942 
has led to a number of impressions and con- 
clusions about the subject which are not sup- 
ported by the statistics recently released by 
the Bureau of Internal Revenue on plans 
qualified to August 21, 1946. So stated Esmond 
B. Gardner, vice president of The Chase 
National Bank of New York, before the In- 
surance Conference of the American Manage- 
ment Association in Chicago in November. 

The provisions ‘and administration of Sec- 
tion 162 of that Act and pertinent regulations 
and rulings have been restrictive rather than 
an impetus to the installation of such plans, 
Mr. Gardner asserted. Instead of a larger 
number of employees being covered since its 
enactment the statistics show that partici- 
pants under plans effective after September 
1, 1942, were 39% less in number than those 
under plans in effect prior thereto. Only 
915,810 participants have been added under the 
new plans to the 2,374,798 under the prior 
plans, making a total of 3,290,608 out of a 
possible 9,663,521 potential participants. Those 
new participants represent less than 28% of 
the total. 

The fact that 79% of the 6,862 qualified 
plans came into existence after September 1, 
1942, and yet account for a-lower number of 
participants can be explained only on the 
ground that they are plans of smaller em- 
ployers or they have more restricted eligibility. 

Another misconception is that the Excess 
Profits Tax was responsible for the installa- 
tion of non-contributory employee benefit 
plans. Mr. Gardner indicated that the ratio 
of employees covered under non-contributory 
plans was 110 to 100 under contributory plans 
through the year 1939. Since 1939 the ratio 
has decreased to 104 to 100. The actual 
numbers of employees in the early period were 
1,084,350 to 915,469 while in the later period 
they were 646,298 to 615,520. 

Despite the tax advantage which the group 
annuity arrangement enjoyed during the 14 
years preceding 1942, when a uniform rule 
was applied to trusts as well, as of August 31, 
1946, the number of employees covered under 
trust retirement plans was 214% of the num- 
ber covered by the group annuity plans, to 
wit :— 1,908,111 to 889,184, although the num- 
ber of trust plans was 658 as contrasted with 
1,476 of the group type, Mr. Gardner pointed 
out. : 
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Community Property Threatened 
in New York 


GOVERNOR THOMAS E. DEWEY, in support of the 
report by Alger B. Chapman, president of the 
State Tax Commission of New York, strongly 
urged that the Federal government takes steps 
to remove the present inequality which exists 
in those states which do not have community 
property. Due to such discrimination the tax- 
payers of New York, as compared with com- 
munity property states, pay an additional 
$170,000,000 annually in income taxes. Unless 
the Federal Law is properly amended in 1948 
the discrimination will be eliminated,in 1949 
even if it means the adoption of community 
property and its near-catastrophic disturb- 
ances. 


Similar action has been taken by the Jur- 
isprudence Committee of the Kentucky Bank- 
ers Association, which recently went on record 
as opposing enactment of a community prop- 
erty law until after Congress has had an 
opportunity to amend the Federal income tax 
law accordingly. It is reported that Governor 
Clements favors adoption of such a law. 


TRUST OFFICERS. 


To effect profitable sale of better grad 
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Program for 


29th MID-WINTER TRUST CONFERENCE 


American Bankers Association 


The Waldorf-Astoria, New York; February 9-11, 1948 


Monday, February 9:—9:45 A.M. 


COMMUNITY PROPERTY: R. M. Alton, presi- 
dent, Trust Division, American Bankers 
Association, and vice president in charge 
of trust department, The United States 
National Bank, Portland, Ore. 

EUROPEAN RECONSTRUCTION: Joseph M. 
Dodge, president, American Bankers As- 
sociation, and president, The Detroit 
Bank. 

“GET-ACQUAINTED” HOUR 


Monday, February 9:—2:00 P.M. 


TRUST DEPARTMENT EXPENSE CONTROL: 
George C. Robinson, trust operations offi- 
cer, Fidelity-Philadelphia Trust Co. 

HOLDING OF CLOSE CORFORATION SECURITIES 
BY CORPORATE FIDUCIARIES: A. H. Parker, 
Jr., counsel, Old Colony Trust Co., Boston. 

TRUST BUSINESS IN THE UNITED STATES: 
Gilbert T. Stephenson, director, trust re- 
search department of The Graduate 
School of Banking, American Bankers As- 
sociation. 


Tuesday, February 10:—9:15 A.M. 


COMMON TRUST FUNDS—10 YEARS OF DE- 
VELOPMENT: Car! W. Fenninger, vice pres- 
ident, Provident Trust Co., Philadelphia. 

A FURTHER CONSIDERATION OF THE EFFECT 
OF MODERN METHODS OF DRAFTSMANSHIP 
AND OF PRESENT-DAY ECONOMIC CONDI- 
TIONS UPON THE TRUSTEE’S DUTY TO IN- 
VEST: Mayo A. Shattuck of Haussermann, 
Davison & Shattuck, Boston. 

ECONOMIC OUTLOOK: Dr. Marcus Nadler, 
professor of finance, New York Univer- 
sity. 

Tuesday, February 10:—2:00 P.M. 


WHAT PERSONNEL MEANS TO A TRUST DE- 
PARTMENT: Francis E. Whitmer, assis- 
tant vice president and trust officer, 
American Trust Co., San Francisco. 

EMPLOYEE RELATIONS: Thomas G. Spates, 
vice president in charge of personnel ad- 
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ministration, General Foods Corp., New 
York. 


SHOP TALK SESSIONS: 


Investments—Richard P. Chapman, exec- 
utive vice president, Merchants Nation- 
al Bank, Boston, leader. 

Taxes—Paul E. Farrier, assistant vice 
president, First National Bank, Chi- 
cago, and Edward H. McDermott of 
McDermott, Will & Emery, Chicago, co- 
leaders. 

New Business and Estate Planning — 
Earl S. MacNeill, trust officer, The Con- 
tinental Bank & Trust Co., New York, 
leader. 

Smaller Trust Departments—Gilbert T. 
Stephenson, leader. 


Wednesday, February 11—9:30 A.M. 

ATTORNEY-TRUST OFFICER RELATIONS: Tap- 
pan Gregory, president, American Bar 
Association; Gregory, Gilruth and Hunt- 
er, Chicago. 

EFFECTS OF PRESENT PROPOSALS BEFORE 
CONGRESS ON TAXATION OF TRUSTS: A. 
James Casner, professor of law, Law 
School of Harvard University, Cam- 
bridge. 

EFFECTS OF RESEARCH TECHNIQUES AND 
NEW INVENTIONS ON INVESTMENTS: Rol- 
and P. Soule, vice president in charge of 
research and development, American Ma- 
chine & Foundry Company, New York. 

*% * *% 

Luncheon by the New York Clearing House 
Association for Registered Delegates, at 
12:45 P.M. 


INDIANAPOLIS LIFE-TRUST COUNCIL has elected 


the following officers for 1948: president: 
Burke Nicholas, trust officer, Fletcher Trust 
Co.; vice president: Eber .Spence, associate 
general agent, Provident Mutual Life; secre- 
tary: Raymond Hilgedag, legal editor, Insur- 
ance Research & Review Service; treasurer: 
John Zuber, vice president and trust officer, 
American National Bank. 
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PENNSYLVANIA TRUST CONFERENCE 


Compensation — New Business — Operations 


1 OME two hundred bankers and trust- 
men, a majority of them from the west- 
ern part of the state, attended the 21st Mid- 
Winter Conference of the Trust Company 
Section of the Pennsylvania Bankers Asso- 
ciation on December 5 in Harrisburg. High- 
lighted by a report on the survey of smaller 
trust departments in the state and a discus- 
sion of preferred stocks, a trust investment 
medium broadened recently by state legisla- 
tive action, the meeting also featured other 
reports and discussions of improved trust 
operating methods, new business ideas, re- 
cently enacted and pending legislation, and 
current economic trends. 


Sidney D. Kline, chairman of the Section 
and president of the Berks County Trust 
Company of Reading, in opening the ses- 
sion expressed concern over recent govern- 
mental actions and proposals which can be 
interpreted as tending further toward col- 
lectivism. Later George P. Shotwell, pres- 
ident of the Association and of the Wil- 
liamsport National Bank, advocated im- 
proved public relations as a means of deter- 
ring such legislative encroachments on in- 
dividual initiative by furthering public un- 
derstanding of banks and banking. 

Roger F. Murray, vice president, Bankers 
Trust Company of New York, whose subject 
was “Preferred Stocks for Trust Invest- 
ments, Pro and Con,” concluded that if 
carefully appraised and properly timed, 
there are high grade issues of preferred 
stocks which may be purchased without un- 
due risk and with beneficial results for se- 
lected trust accounts. Careful appraisals of 
individual stocks must be made, he cau- 
tioned, to avoid the acquisition of “fair 
weather friends” in this period of great 
pressure for income. (See page 27 for fuller 
summary of this paper.) 


Ray W. Steber, chairman of the Commit- 
tee on Smaller Trust Departments and 
trust officer, Warren Bank and Trust Com- 
pany, made an interesting and entertaining 
report on “The Questionnaire on Small 
Trust Departments,” which may set a pat- 
tern for similar surveys in other states. 
From the ninety per cent of replies received 
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on the survey, Mr. Steber observed that 
banks, largely dominated by commercial de- 
partment men, are learning that over and 
above any satisfactory volume of trust busi- 
ness, to have a real trust department, they 
must have a real trustman to run it. (See 
page 74 for fuller summary of report.) 


NEW BUSINESS 


N his talk on “Trust Business—How to 

Get It,” A. M. McNickle, vice president 
of the Fidelity Trust Company, Pittsburgh, 
asserted that there is no shortage of trust 
business as the records show large estates 
to be on the increase. Trust companies need 
salesmen trained on a retail sales basis, Mr. 
MeNickle said, for many estates now are not 
in the more familiar “main line or hill sec- 
tion” but are located “across the tracks.” 
He urged trustmen to adopt the basic prin- 
ciples of effective salesmanship as are used 
by life insurance, food and automobile com- 
panies among other successful corporations. 


“If we are to get the acceptance of our 
trust service to the extent it deserves,” Mr. 
MecNickle observed, we must send represen- 
tatives into the field who know the trust 
business—who know estate planning—and 
who know sales psychology. There are just 
four reasons why a man buys anything: 


1. Adequacy—every man wants to be well 
thought of. 2. Longevity—Every man wants 
to live as long as he can. 3. Masculinity— 
Every man wants to be thought a he-guy, 
influential, successful, a power. 4. Security 
—Every man wants security at all times 
during his life, and the older he gets the 
more fearful he becomes that his accumu- 
lated funds won’t last as long as he will. 


“In order to sell him, we must study and 
appeal to these four strong desires. 


“Before we can sell him anything new, we 
must make him dissatisfied with what he 
now has—his old hat, his old car, or his old 
will or his present method of managing in- 
vestments. 


“The most powerful motivating force in 
all sales psychology is man’s natural fear 
of loss. Another is man’s desire for gain. 
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Another is his natural love and affection for 
his family. How many trust new business 
men are keying their approach and presen- 
tation to these powerful motivating factors? 


“How many trust new business men are 
using visual aids? At Carnegie Tech they 
have found that people remember only 1/10 
of what they hear, 2/10 of what they see 
and 5/10 of what they see and hear at the 
same time. Therefore, at no time does your 
prospect remember more than one-half of 
what you tell him. That’s why successful 
sales organizations are using visual aids.” 


““PAY-AS-YOU-GO”” COMPENSATION 


OUR important reasons for adopting a 

“pay-as-you-go” system of fees for ad- 
ministering trusts were outlined by Robert 
A. Wilson, vice president, The Pennsylvania 
Company for Banking & Trusts, Philadel- 
phia, as Chairman of the Committee on 
Costs and Charges. 


“First. Costs of administration have 
soared to new highs while at the same time 
the compensation based on income was 


greatly reduced by reason of lower income 
yields. 

“Second. Due to the heavy tax rates 
which prevail today, trustors in increasing 


numbers are extending the duration of 
trusts for the longest possible period. A 
trustee should not be expected to administer 
a fifty year trust for the same principal 
compensation he would receive in the case 
of a twenty year trust. 

“Third. Today a trustee is an active man- 
ager of trust property and must not only 
conserve it but must also make it produc- 
tive. Therefore, annual compensation should 
be charged in part to principal. 

“Fourth. Pay-as-you-go-compensation is 
being used in at least one-half of the states 
in this country and the results speak for 
themselves. It is definitely one of the means 
whereby an unprofitable trust department 
may gradually be placed on a profitable ba- 
sis.” 

Progress in receiving additional compen- 
sation from the courts for services as trus- 
tee, now that Section 45 of the Fiduciaries 
Act of 1917 has been repealed, has been fa- 
vorable so far as terminated trusts are con- 
cerned, Mr. Wilson reported. Little head- 
way, however, is being made in receiving 
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additional compensation at the time of fil- 
ing interim accounts. 


In Reynolds Estate, 60 D. & C., the Lack- 
awanna County Orphans’ Court held that an 
executor who has managed an estate in an 
exceptionally skillful manner, increasing the 
value of the assets by more than 50 per cent, 
will, in the discretion of the court, be al- 
lowed commissions at five per cent upon the 
increased value, and this is especially so 
where the residuary distributees accepted 
the assets in kind at the increased value. 
The decision also cites Peck’s Estate, 42 
D. & C. Page 47, in which the court held 
that the basis of computation may be in- 
creased or diminished in the face of excep- 
tional circumstances, and where the value of 
an asset in a decedent’s estate is estimated 
in the inventory, and subsequently proves 
to have a substantially higher value, the 
executor’s commission is properly computed 
on the higher value. 


OPERATING SUGGESTIONS 


EPORTING for the Committee on 

Trust Department Operations, George 
C. Robinson, trust operations officer of Fi- 
delity-Philadelphia Trust Company, com- 
mented on four new standard procedures 
developed by the committee in the form of 
“Suggestion Memos,” in addition to the 
three presented last spring. 


Suggestion Memo No. 4—“Trust Files— 
Destruction”—outlines a proposal for de- 
stroying file material after an account has 
been closed. It provides a systematic pro- 
cedure to keep files at a minimum, with the 
resulting saving in storage space and ex- 
pense. 


Suggestion Memo No. 5—“Discretionary 
Powers—Approvals for Payments’—pro- 
vides that the trust officer should, before 
making payments under discretionary pow- 
ers, reduce the facts and reasons to writing. 
This provides a permanent record, should 
one be necessary in court at some time in 
the future. 


Suggestion Memo No. 6—‘“Accrued In- 
come Statements”’—provides, with a mini- 
mum of effort, a reasonable allocation of ac- 
crued income, between deceased life tenants 
and succeeding income beneficiaries or re- 
maindermen, under the Principal and In- 
come Act. 
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Suggestion Memo No. 7—‘“Inter Vivos 
Deeds of Trust—Apportionment of Income 
Upon Establishment’”—emphasizes the need 
for taking definite action, either before or 
after the creation of a trust inter vivos, in 
connection with computing the accruals of 
income on investments received from the 
settlor, which must be credited to principal 
under the Principal and Income Act. 

Under the Act it is provided that income 
accrued prior to the date of a deed of trust 
on investments turned over to a trustee shall 
be applied to principal unless the deed pro- 
vides that the Act shall not apply with re- 
spect to such income. 


OTHER HIGHLIGHTS 


N an address devoted principally to cur- 

rent economic policies, Joseph Stagg 
Lawrence, vice president and economist of 
the Empire Trust Company, New York, 
viewed with disfavor some recent legislative 
and Federal Reserve Board proposals and 
observed that government policies rather 
than the banks are principally responsible 
for high living costs and credit expansion. 

Clinton L. Keister, vice president, Dau- 
phin Deposit Trust Company, Harrisburg, 
reporting as Chairman of the Committee on 
Trust Investments, described the recent lib- 
eralization of the legal list to include pre- 
ferred stocks as a step toward the prudent 
man rule, and indicated that the committee 
would continue its efforts to seek legislative 
adoption of the rule in its fullest scope. 

H. Ober Hess, member of Ballard, Spahr, 
Andrews and Ingersoll, Philadelphia, find- 
ing his assignment on “Community Prop- 
erty Law” untimely because of the recent 
decision which declared the state’s act un- 
constitutional, substituted an informative 
discussion of the tax proposals of the Ma- 
gill Committee. (cf. page 506, Dec. ’47) 

Reporting for the Committee on Law of 
Decedents Estates and Trusts, Robert D. 
Ferguson, Vice President in charge of 
Trusts for Peoples First National Bank and 
Trust Company, Pittsburgh, reviewed the 
salient provisions of 1947 legislation, par- 
ticularly the Intestate, Wills and Estates 
Acts, and the Principal and Income Act. 
These, as well as several decisions comment- 
ed on by Mr. Ferguson, have been covered 
n Trusts and Estates (see especially July, 
nage 72, and September, page 255). 
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VALUATION OF || 
UNLISTED STOCKS 


Wa AT are the factors to 
be considered in the valu- 
ation of unlisted stock? 
How weigh, apply, and test 
them? Our wide experi- 
ence with problems of this 
kind i¢ at your service. 


The AMERICAN 


APPRAISAL 


Company 
Over Fifty Years of Service 
OFFICES IN PRINCIPAL CITIES 


F.: sixty years we 


have strictly adhered 
to a sound banking 
and trust business 
in the Pittsburgh 


febcieelaa 


FIDELITY TRUST CO. 
Pittsburgh, Pa. 


341-343 FOURTH AVENUE 





NEW JERSEY TRUST CONFERENCE 


Community Property —- Trustees’ Compensation —- Operations 


HE MOST SIGNIFICANT DEVELOP- 

MENT at the Mid-Year Trust and 
Banking Conference of the New Jersey 
Bankers Association at Asbury Park on De- 
cember 3-4, was the unanimous adoption of 
a resolution opposing enactment of the com- 
munity property system for the State. A 
further resolution memorialized Congress to 
amend the income tax law so as to place 


common law states on a par with community . 


property jurisdictions. 

These motions followed an illuminating 
address on the subject by Walter L. Nossa- 
man of Los Angeles Bar. After reviewing 
the property rights and tax implications of 
a community system (see Oct. issue, p. 295, 
for substantial coverage), Mr. Nossaman, 
who is California legal editor for Trusts and 
Estates, expressed impartial belief that a 
change from a common law to a community 
system “will give rise to legal problems 
which will not be resolved for at least two 
generations.” 

Looking only at income tax considera- 
tions, Mr. Nossaman suggested that, before 
making so radical a departure from time 
tested property laws, a reasonable time be 
allowed Congress to consider legislation 
which will permit spouses in all states to 
divide the family income for tax purposes. 


FIDUCIARY COMPENSATION 


NY ATTEMPT to improve rates of 
compensation for fiduciaries may be in 
direct conflict with the requirements of 
beneficiaries, hence some way must be 
found to resolve that conflict, declared 
George C. Barclay, vice president, City 
Bank Farmers Trust Company, New York. 
After a comparative analysis of the statu- 
tory and non-statutory schedules of compen- 
sation, Mr. Barclay outlined the features of 
the proposed amendments to the New York 
law which were unsuccessful in the 1947 
legislature but are expected to be resubmit- 
ted this year. 

The philosophy behind these amendments, 
which will revert in part to the pre-1943 
system of charging principal commissions 
for receiving and paying out, is that a trus- 
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tee has three jobs for each of which, Mr. 
Barclay said, he should be compensated: 
First, the expensive operations of setting up 
the trust; second, the often more costly task 
of distributing it; third, the daily functions 
of administration. Therefore, rates should 
be set for all three groups of duties. 


The new proposal would authorize the 
court to allow graduated commissions 
against principal for receiving and paying 
out, which would result in this portion of 
the principal commission being practically 
equivalent to the pre-1943 figure. This would 
constitute the minimum commission. Pres- 
ent ceilings would be maintained. In addi- 
tion there would be an annual charge 
against principal equal to one-half the an- 
nual income commission. 


In characterizing the pay-as-you-go sys- 
tem of trustees’ compensation as a desir- 
able counterpart of the trend to that theory 
in other fields, Mr. Barclay pointed out that 
the chief disadvantage of this system is the 
basis for computing the annual charge on 
principal. New York is unique among the 
three states (Maryland and Kentucky being 
the others) which have prescribed the meth- 
od by statute, setting the figures at 110% 
of the income commission. The most cogent 
reason for adopting this method is the ap- 
parent impossibility of controlling an indi- 
vidual trustee’s annual valuation of assets 
which have no ready market value, particu- 
larly in view of the fact that the commis- 
sions can be retained without filing an ac- 
count. 


On the problem of dividing fees with co- 
fiduciaries, Mr. Barclay cited the New York 
statute as the only one permitting multiple 
full commissions—up to three—where the 
trust exceeds $100,000. The two alternative 
solutions are to make an advance agreement 
or decline the business unless the individual 
fiduciary agrees to a fair division on the ba- 
sis of services rendered. 


In concluding, Mr. Barclay indicated that 
the pay-as-you-go plan should be easy to 
sell to the prospective customer and might 
well make for better public relations. At the 
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same time, it enables the trust institution to 
obtain its compensation currently and on 
the basis of a total remuneration commen- 
surate with the services performed. 


TRUST FACILITIES AND PERSONNEL 


OO frequently trust departments are 

tucked away in some inconspicuous 
corner or even down in the basement, with 
the result that customers—and prospective 
customers—are overcome by a feeling of 
gloom, akin to that pervading a mortuary,” 
decried J. L. Robertson, Deputy Comptroller 
of the Currency. 


“The personnel of such departments is 
sometimes composed of the unwanted relics 
of the banking force. The trust officer is too 
often either underpaid or is not qualified for 
his job,”’ Mr. Robertson remarked. “In other 
cases, he divides his time between doing 
commercial bank work, which he considers 
more important, and trust work, which he 
considers merely an onerous chore. The mor- 
ale of such a trust department is low. Its 
employees are without prestige among their 
associates. There is lack of cooperation by 
the other departments of the bank. There 
is no aggressive policy for new business and 
the department does not pay for itself. The 
interests of the trust estates are subordi- 
nated to those of the commercial department 
of the bank and negligent or self-serving 
practices creep in. 
~ “If a trust department does not have pros- 
pects which justify employment of a quali- 
fied and adequately paid trust officer, the 
bank cannot afford to operate a trust depart- 
ment. I realize that the perfect trust officer 
is expected to be a lawyer, an accountant, 
and an investment expert, with a personality 
at once bland, aggressive and confidence-in- 
spiring, fired with fanatic devotion to his 
department. These virtues can rarely be 
found in one man, but reasonably competent 
men can be found if they are offered sal- 
aries comparable to those of other respon- 
sible officers and are given the support and 
cooperative help of the directors and the 
other departments of the bank. Under such 
a trust officer, a trust department can devel- 
op esprit de corps and live interest in effi- 
cient trust management. 


“If the trust department has the leader- 
ship and support it merits, its integration 
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with the other departments of the bank will 
become simplified, and by educative process 
all officers will come to understand the im- ° 
portance of this phase of the business.” 


INTERNAL CONTROL OF TRUST DEPARTMENT 


O bank should exercise trust powers un- 

less it can afford to safeguard its oper- 
ations through a system of internal audit. 
Such periodic examinations are valuable ad- 
ditions to any preventative measures in 
force, advised Lester A. Pratt, C.P.A., in 
his address on “Safeguarding Your Bank 
Operations.” Dual control over investments 
as well as income, expenses and liabilities, is 
possible even in small banks. 


The document file should contain a synop- 
tic sheet with a complete analysis of the in- 
strument and duties imposed, after a care- 
ful check with the bank’s attorney. An ade- 
quate form of investment review, according 
to Mr. Pratt, should show the success of the 
bank in maintaining the value of the trust. 
Among the special reports to be required 
should be those on mortgage payments in 
arrears, on non-productive real estate, and 
securities of business concerns in which offi- 
cers are interested. 


In his address on “Trends in Real Es- 
tate,” Ernest M. Fisher, professor of Urban 
Land. Economics, Columbia University, New 
York, said that after thirteen years of ris- 
ing values in the real estate market, there 
is now general agreement that the market 
is delicately poised and highly unstable. In 
the circumstances, he concluded, “the only 
certain thing about the real estate market 
today is uncertainty.” 





KENTUCKY TRUST CONFERENCE 


Investments —- Bar Relations — Estate Planning 


HE purchase of proper investments is 

only a small part of the job of invest- 
ment management, J. V. Norman, Jr., vice 
president of The Kentucky Trust Company of 
Louisville, declared at the conference spon- 
sored by the Trust Section of the Kentucky 
Bankers Association at Louisville on December 
4. The more important part, he said, is keep- 
ing the investments under continuous review 
and being willing to change them as conditions 


change. 

Mr. Norman suggested that every invest- 
ment account should be appraised at market 
value and current income rates not less than 
semi-annually and preferably quarterly, and 
that a continuous file of these appraisals be 
kept. This procedure, he believes, constitutes 
insurance both that securities will never be 
just bought and forgotten and that bene- 
ficiaries will not have any such impression. 

Coupled with the procedure of appraisal and 
review, Mr. Norman declared, must be a 
willingness to change and to take a loss in 
order to prevent a greater loss. The only real- 
istic investment policy is one which considers 
all investments at market values and the total 
value of the trust as the sum of these values 
rather than the original book value. Book value 
should not be disregarded in the sense of 
figuring the tax advantages or penalties that 
might be occasioned by taking a loss or a 
profit, he said, but, it should not be given 
undue weight. 

In the typical trust fund, Mr. Norman be- 
lieves, high grade, fixed income securities 
should not be less than 50%; preferred stocks 
not over 15% to 20%, and common stocks not 
over about 35%. He suggested that the common 
stock percentage might range from 35% to 
15% of the account according to the economic 
outlook. 


WuHaAT KENTUCKY BANKS CAN DO UNDER 
HoBson CASE* 


FTER a bank becomes a fiduciary it has 

the same rights, the same powers and the 
same obligations and duties as any individual 
acting as a fiduciary, according to Robert E. 
Hatton, general counsel of the Kentucky 
Bankers Association. It may: 


*Hobson v. Kentucky Trust Co., reported in Nov. 1946 
Trusts and Estates 537. A note appended to this report 
outlined what Mr. Hatton opines banks may and may not 
do before qualifying as fiduciary. 
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1. Appear in the County Court and offer a 
will for probate in which it has been nom- 
inated as executor. 

. Qualify as executor by executing the bond 
fixed by the court. 

. Appear in the County Court to consent to 
appointment as administrator, curator, 
guardian or committee. 

. Qualify as administrator, curator, guardian 
or committee by executing bond. 

. Prepare and file inventories of assets in 
its custody. 

. Prepare and file Federal Estate and State 
Inheritance Tax returns, and Federal and 
State Income Tax returns. 

. Prepare and file periodical and final settle- 
ments of its accounts. 

. Distribute assets. 

All of these acts may be done without the 
necessity of employing an attorney to do them. 
The bank or trust company may do these acts 
through any of its officers or employees. But 
until its capacity as fiduciary has received 
due appointment and qualification in the 
County Court the bank or trust company has 
no right to give legal advice or services and it 
shall not furnish such services in the prepara- 
tion of instruments incident to the creation 
of its fiduciary capacity. 


ESTATE PLANNING 


‘sy STATE Planning and Business Develop- 

ment” was the topic of an address by 
Heman T. Powers of the Powers System of 
Estate Analysis, Cleveland. Pointing out the 
distinction between analysis and planning, 
Mr. Powers emphasized that the principal ob- 
jective is to obtain the maximum purchasing 
power for the beneficiaries of the estate. Mr. 
Powers’ thesis has been substantially covered 
in his articles and columns in Trusts and 
Estates beginning in May 1946. 

The feature of the afternoon session was a 
panel discussion on trust problems, led by 
Gilbert T. Stephenson, Director of the Trust 
Research Department, American Bankers As- 
sociation. The participants were Lee P. Miller, 
vice president, Citizens Fidelity Bank and 
Trust Co., Louisville; Henry L. Cooper, pres- 
ident, Ohio Valley Trust Co., Henderson, and 
Robert S. Davis, vice president and trust 
officer, First National Bank and Trust Co., 
Lexington, president of the Trust Section. 
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THE BANK FOR ALL THE PEOPLE 


708,000 SAVINGS AND CHECKING ACCOUNTS 


CONDENSED STATEMENT OF CONDITION, DECEMBER 31, 1947 


ASSETS 


Cash on Hand and in Banks +e ea 2 oe ea 6 Eh B.S SO $s 240,490,222.46 
United States Government Securities. .... -« 536,830,123.08 


State, Municipal and Other Securities, including 
stock of the Federal Reserve Bank ..... - 37,801,865.66 


Loans and Discounts ...«+«-s«esceececece 263,901,522.32 


Bank Premises—including investments representing 
Branch Premises ..<«+«+scceceeeeeevee 3,901,588.30 


Other Real Estate - e . 7 . . + o . 7 e . . 7 . 1.00 
Other Assets eoeenereeee#e#eeteeeeeee 3,136,570.18 
Total . . . «© « «© «© « «© « «© $1,086,061,893.00 


LIABILITIES 
Capital Stock eoeeeeee $s 13,800,000.00 
Surplus . ...-2«eecee 21,200,000.00 
Undivided Profits ... .« « 5,541,450.55 


Reserve for Retirement of 
Capital Notes .... 2,500,000.00 


Reserve for Contingencies . 2,154,720.67 
Capital Notes .....s«-e«-. 5,000,000.00 
Total Capital Funds ....$ 50,196,171.22 


DEPOSITS 
Commercial and Savings . . $1,002,594,427.04 


Estates and Corporate Trust . 27,575,052.59 1,030,169,479.63 


Accrued Taxes, Interest,etc. .« .«.«+«+seeeree 3,917,417.35 
Other Liabilities . ... oeee35neseeeeeee 1,778,824.80 
eS 6 es oS % @ % oS $1,086,061,893.00 

Contingent Liability on Loan Commitments—$10,042,142.86 


United States Government Securities carried at $58,264,171.80 are pledged to secure U. S. Govern- 
ment Deposits and other Public Funds and for other purposes as required or permitted by law. 


Assets are shown NET after deducting Reserves. 


We welcome individuals and corporations 
seeking new or additional banking services. 
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Northern Ohio: 
Painesville « Willoughby +¢ Bedford ¢ Lorain 
COMMERCIAL « SAVINGS « TRUSTS 


Member: Federal Deposit Insurance Corporation Federal Reserve System 





TEXAS TRUST CONFERENCE 


Common Trust — Investments — Tax Revision 


LTHOUGH it takes considerable time 
A away from present interests to lay the 
groundwork necessary to install a common 
trust fund, it is worth it in the long run, 
according to E. B. Pigeon, trust officer, 
Frost National Bank, San Antonio. Address- 
ing the annual conference of the Trust Sec- 
tion of the Texas Bankers Association held 
in Fort Worth late in November, Mr. Pigeon 
reviewed his experience.in establishing a 
common trust fund at The Continental Bank 
& Trust Co. of New York with which he 
was formerly associated. 

The first step for a trust department to 
take in considering the adoption of such a 
fund is a complete analysis of existing 
trusts to determine whether or not there are 
sufficient unrestricted and un-frozen ac- 
counts to make a common trust fund prac- 
tical, Mr. Pigeon asserted. After listing ac- 
counts valued at not more than $50,000, 
each instrument should be analyzed to ascer- 
tain if favorable answers can be given to 
the following questions: 


1. Is the trust bona fide; 2. is comming- 
ling prohibited; 3. are the investment provi- 
sions basically consistent and discretionary ; 
4. are there special circumstances such as a 
high rate of income, tax exempt income, 
early distribution dates, mandatory reten- 
tion of certain securities; 5. will the invest- 
ment officer’s review of individual assets 
show an advantageous purpose to be served 
in changing over, considering capital gains 
taxes, probable income replacement, better 
diversification. 

If these factors are favorable, the next 
step, Mr. Pigeon said, is preparation of the 
plan of operation. In this connection it 
would be helpful to collect existing plans and 
study the A.B.A. Handbook on Common 
Trust Funds, a revised edition of which is 
forthcoming. While the basic requirements 
are set forth in Regulation F, certain per- 
missive details call for collective judgment, 
among them: 


1. Size unit of participation (units adopt- 
ed range from $1 to $100, with $10 the most 
common and favored by the speaker). 
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2. Use of physical certificates of partici- 
pation (majority of trustees merely use 
book entries as record, eliminating unneces- 
sary detail). 


3. Amortization of premiums on invest- 
ments (decision on Bank of New York’s ac- 
counting may prove helpful here). 


4. Restrictions on types of investments 
(many trustees include prohibition against 
investment in real estate and mortgages). 

5. Cash or accrual basis for distributing 
income (all Philadelphia funds are on ac- 
crual basis, one having recently been con- 
verted thereto). 


6. Valuation dates more frequent than 
prescribed by Regulation F (majority fa- 
vor quarterly dates; with accrual basis, last 
day of month is preferred by Mr. Pigeon 
who cautioned, however, against use of De- 
cember, March, June and September). 


In his letter to Trusts and Estates ac- 
companying a copy of his paper, Mr. Pigeon 
stated that his remarks substantially par- 
allel material “which has appeared in your 
publication continuously during the past 
few years.” To those who are considering 
establishment of a common trust fund, may 
we add the suggestion that they consult that 
heading in the index published in the June 
and December issues each year. 


APPRAISING INVESTMENTS 


HE investment problems facing trust 

officers are similar in many respects 
to those of the life insurance companies, 
remarked Carrol M. Shanks, president of 
the Prudential Insurance Co. of America. 
He pointed particularly to the interest rate 
on governments and securities of private 
corporation and to the difficulty of making 
a prudent appraisal of corporate profits to- 
day. 

Profits, like everything else, Mr. Shanks 
observed, have lost markedly in purchasing 
power: “In spite of the high dollar rate, 
there is a question whether profits in gen- 
eral have been adequate to meet deprecia- 
tion, depletion and obsolescence and at the 
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same time to provide adequate working cap- 
ital.” He cautioned also that inventory prof- 
its, where they have existed, are ephemeral 
and misleading. 

Profits have a great bearing on working 
capital and consequently to the investment 
interest, Mr. Shanks declared, for “in slack 
times it is those organizations whose work- 
ing capital is low that get into trouble, de- 
fault, fail to meet new conditions and are 
unable properly to tool up or prepare for 
better business ahead.” 

Management is one element that stands 
over and above all other yardsticks applied 
to any business in which his. company is 
considering an investment, Mr. Shanks as- 
serted. Sound and honest management, 
backed up by competent understudies for 
the major executives, he said, is the most 
important factor bearing on an investment 
—particularly an investment in smaller 
business. 

Among the aspects of a business which 
relate back to management are its human 
relations and its labor relations, Mr. Shanks 
observed. And further, “if the wage rate of 
a company or industry is lower than the pre- 
vailing rate, there is in effect a hidden lia- 
bility which may become very real at any 
time—and may ‘pay-off’ in higher costs or 
strikes. Also a company with wage and la- 
bor costs which are too high due to failure 
to take advantage of technological improve- 
ments or to induce labor to accept them; 
also cases where high tariff rate protection 
are a potential liability that may become 
real.” 

Thus, the test of management and of 
working capital are two which rate high in 
his company’s investment considerations, 
Mr. Shanks concluded. 


FEDERAL TAX LAW REVISION 


we AXATION is of prime concern (to the 
trust officer) since there has yet been 
devised no spendthrift clause prohibiting 
that silent beneficiary of every trust, the 
United States Government, from taking and 
pledging in advance its share of the trust in- 
come,” remarked Frank Appleman, attorney 
with Weeks, Bird, Cannon & Weeks of Fort 
Worth. His discussion on “Some Proposed 
Revisions of Federal Tax Law” was based 
upon several recent studies, including the 
report of the American’Bar Association’s 
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Taxation Section which recommends legis- 
lation to achieve equality between the com- 
munity property and common law states. 


An income tax is proposed of twice the 
tax computed on one-half the aggregate net 
income of spouses. Retroactive repeal of the 
gift and estate tax provisions with respect 
to.community property is also urged. A sug- 
gested amendment to the estate tax law 
would exclude from the gross estate the 
value of an interest passing to the surviving 
spouse at death or prior thereto upon such 
terms that the interest would be includible 
in the gross estate of the surviving spouse. 
In no event should this amount exceed 50% 
of the value of the net estate. Such property 
would not be considered as acquired by de- 
vise or bequest and the basis thereof should 
be the decedent’s basis. 


The gift tax law would be amended to 
provide that if one spouse makes a gift to 
another only one-half of the value of the 
given property shall be included in comput- 
ing the net taxable gifts of the year pro- 
vided that the transferred property would 
be includible in the gross estate of the sur- 
viving spouse. This would be inapplicable 
to community property. 


A joint gift tax return would be permit- 


ted and in computing the tax one-half: of 
the gifts made during the year by both 
spouses would be deemed to have been made 
by each. 


Mr. Appleman then reviewed the recom- 
mendations made by the Special Tax Study 
Committee and the Advisory Committee to 
the Treasury Department (see article by 
Middleton Miller in this issue). 


THE SMALLER TRUST DEPARTMENT 


NE advantage which the small trust 

department can capitalize on is closer 
personal contact with trust customers and 
beneficiaries, declared T. W. Lain, trust offi- 
cer of Hutchings-Sealy National Bank, Gal- 
veston. Larger trust departments too “have 
come to realize that the human relations ele- 
ment ranks equally with or even higher than 
efficiency or quality of service,” said Mr. 
Lain. 

Up-to-date machine bookkeeping, hand- 
ling of securities, internal check system, 
cash control, cross indexing and tickler sys- 
tem have resulted in recognition of Mr. 
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Approximately 300 life in- 
surance underwriters from 
the Portland area recently 
participated in a series of 
four meetings held in the 
lobby of the United States 
National Bank of Portland, 
Oregon. Papers on various 
subjects of mutual interest 
to the underwriters and trust 
officers were presented and 
discussed. Some of the topics 
covered were “The Life In- 
surance Underwriters and 
Trust Officer Team,” “The 


Part of Life Insurance in Estate Planning,” and “Business Insurance Trusts.” Local insurance 
men as well as the bank’s trust officers spoke at the meetings. 

This was the third of a series of such meetings scheduled by the Trust Department for local 
underwriters. The men attending the conference expressed wide approval, and the bank in- 
tends to hold another meeting on tax and law changes, particularly regarding Oregon’s recently 
enacted community property law and its tax consequences. 





Lain’s department by bank examiners as 
“the largest small trust department in the 
district.”” Its annual gross earnings have 
been sufficient to pay a 6% dividend on the 
bank’s stock, Mr. Lain reported. 

No longer can the smaller trust depart- 
ment be a one-man proposition, opined Mr. 
Lain. Unlike the country doctor or lawyer’s 
practice, the trust business requires men 
having specialized knowledge; hence modern 
trust administration demands a reasonable 
minimum number of specially trained per- 
sonnel to administer the many diversified 
trust services. 


BUSINESS DOWNTURN SEEN 


HAT a period of readjustment from the 
business activity of a war-generated 
prosperity is virtually inevitable, was fore- 
seen by Dr. Arthur A. Smith, economist of 
Southern Methodist University. The extent 
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and time of the readjustment will depend on 
the nation’s ability to cope with the march 
of inflation in the domestic economy, Dr. 
Smith indicated. 

Steps that might be taken for the long 
pull are: reducing government spending; 
retaining relatively high taxes; reducing 
the national debt; and insisting that the 
people of Europe go back to work. 


“These are major elements in the whole 
inflation picture. They are merely a reversal 
of the forces which have caused inflation 

: a ae : 
and are still operating,” Dr. Smith asserted. 


ESTATE PLANNING 


STATE Planning, with particular em- 

phasis on the problems raised in com- 
munity property jurisdictions, was ably out- 
lined by Gainer B. Jones, vice president and 
trust officer, National Bank of Commerce, 
Houston. Mr. Gainer advised us that his re- 
marks were substantially identical with the 
paper which he presented at the recent Mid- 
Continent Trust Conference in Chicago. 
This was published in the December issue, 
page 527. 

John H. Brooks, trust officer, First Na- 
tional Bank, Fort Worth, was elected Chair- 
man of the Administrative Committee, gov- 
erning group of the Trust Section. Mr. Lain 
and Col. T. J. Moroney, vice president of Re- 
public National Bank of Dallas, were named 
to the Committee. 
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DOUBLE TAXATION of DIVIDENDS 


Proposals for Elimination —- Suggested Solution 


HARRY B. SUTTER 
Hopkins, Sutter, Halls, De Wolfe & Owen, Chicago 


XISTING high tax rates magnify the 

present day concern over the problem 
of double taxation of corporate dividends; 
i.e., the taxation of corporate earnings in 
the hands of the corporation and the taxa- 
tion of the same earnings in the hands of 
the shareholders when dividends are dis- 
tributed. 


One of the principal arguments against 
the present system of double taxation of 
corporate earnings is that it has caused 
venture capital to become very scarce. In 
order to maintain production and consump- 
tion, both of which are necessary for the 
smooth running of our economy, it is nec- 
essary that venture capital be made avail- 
able to new industries. Venture capital is, of 
course, made available when in the opinion 
of the investors they have an opportunity to 
receive rewards which are commensurate 
with the risks involved. Because of corpor- 
ate income tax rates and the high individual 
surtax rates, the individual with a large 
income nets only a very small percentage of 
return on the capital he invests. Conse- 
quently, the incentive for investment of 
funds declines as the capacity of the indi- 
vidual to make such investments increases. 
Security of capital becomes the dominant 
factor in considering investments rather 
than maximum productive use. 


ALTERNATIVE PROPOSALS 


ANY students of this problem say that 

the bulk, if not all, of the tax burden 
should fall on the individual, arguing that a 
tax on corporate income forces high prices 
and small earnings for shareholders with the 
damaging effects on consumption, employ- 
ment and venture capital. They argue fur- 
ther that business judgment of corporate 
executives on expenditures, prices, wages, 
financing, etc. is distorted by tax considera- 
tions. Others say that corporate taxes 
Address delivered before the Mid-Continent Trust Con- 


ference of the American Bankers’ Association at Chicago, 
November 6, 1947. 
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should remain at a high level and individual 
taxes should be reduced, on the theory that 
high individual taxes eliminate a substan- 
tial portion of venture capital at the source. 


The one plan which would completely and 
easily cure the problem of double taxation 
of corporate income is to eliminate corpor- 
ate taxes. From purely political considera- 
tions, few feel that this is feasible. 


The British have developed a plan for 
avoiding double taxation of corporate earn- 
ings. In recent years, under the British plan 
the corporation paid an income tax at the 
“standard rate” of 50%. The individual 
“standard rate” was also 50%. The rectip- 
ient of a dividend included in his taxable 
income the amount of the dividend actually 
received plus the corporate tax paid which 
was attributable to that particular dividend 
income. The individual taxpayer then com- 
puted his total tax liability, and the income 
tax already paid by the corporation on the 
earnings distributed was deducted from the 
individual liability so computed, thus com- 
pletely eliminating the double taxation on 
dividends. 


Some people feel that the British plan is 
not feasible in this country because revenue 
needs dictate high corporate income tax 
rates and recognizing such needs, it is not 
possible to reduce individual income taxes 
on dividends by the full amount of income 
taxes paid by the corporation on the earn- 
ings from which such dividends are paid. 


WITHHOLDING TAX APPROACH 


OTWITHSTANDING such criticisms, 

a plan similar to the British system 
has been proposed known as the “Withhold- 
ing Approach.” Under this proposal the cor- 
porate tax would be regarded as a withhold- 
ing tax paid ‘by the corporation on behalf 
of the shareholders in the ratio which the 
dividends paid are to the total earnings of 
the corporation. Just as in Great Britain, 
the total dividend distributed, plus the cor- 
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porate tax thereon, would be included in the 
stockholder’s taxable income and after com- 
puting his individual taxes he would take as 
a credit, against his entire normal and sur- 
tax liability, the taxes paid on his behalf 
by the corporation. 


To be fair, this plan would necessitate 
refunds in those cases where the indi- 
vidual’s total tax as finally determined was 
less than the tax withheld by the corpora- 
tion for his account. It would also present a 
serious administrative problem in the case 
of tax-exempt institutions who pay no tax 
at all on their dividends. Under this plan, 
there would be no credit for the portion of 
the corporate tax represented by the earn- 
ings not distributed as dividends. 


If the withholding plan were followed, 
upon the sale of stock, if capital gains were 
taxed as they are today, there would be a 
tax on gain which had, to the extent of re- 
tained earnings, already been taxed in the 
hands of the corporation. However, if such 
retained earnings were thereafter distribut- 
ed as dividends, the buyer, through the cred- 
it referred to, would receive the benefit of 
the taxes paid by the corporation when such 
earnings were accumulated. This fact might 
be reflected in the market value of the stock. 


PARTNERSHIP METHOD 


NOTHER plan which has received con- 
siderable attention is referred to as 
the “partnership method.” Under this plan, 
all corporate income, whether distributed or 
not, would be taxed to the shareholders just 
as if they were partners. If undistributed 
earnings were later distributed there would 
be no further tax on the stockholder. Such a 
plan would, of course, eliminate any ele- 
ment of double taxation of dividends. Pro- 
ponents of this plan insist that this treats 
all individual taxpayers alike, whereas the 
granting of credits to stockholders on divi- 
dends received gives such stockholders an 
advantage over individuals carrying on bus- 
iness as partners or sole proprietors. 


At the outset it should be noted that there 
are serious legal obstacles to the adoption 
of such a plan. See Hisner v. Macomber, 252 
U.S. 189. If the legal obstacles were over- 
come, the freeing of dividends from taxa- 
tion at the corporate level might stimulate 
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the purchase of common stocks and thus 
make equity financing easier and more fa- 
vorable. 


At the present time, of course, the tax 
laws provide a strong incentive for the issu- 
ance of bonds, notes and debentures rather 
than equity stock as a means of corporate 
capitalization. Bond, note and debenture in- 
terest paid is deductible by the corporation, 
whereas dividends paid are not. On the 
other hand, investors might hesitate to ac- 
quire shares in growing corporations which 
would be likely to retain all or a consider- 
able portion of their profits. The applica- 
tion of the partnership method would prob- 
ably increase stockholder pressure for divi- 
dend distributions and even the necessary 
retention of earnings by a corporation 
might become very difficult. The stockholder 
would have to find some way to get the 
money to pay the tax on the corporate earn- 
ings chargeable to him. 


This plan ignores the formalities of sep- 
arate legal existence of a corporation and 
assumes that each individual stockholder 
has a large degree of effective control over 
the dividend policies of the corporation. As 
a matter of fact, in all but the closely held 
corporations this is an artificial concept. 
Thus, stockholders would be taxed on in- 
come over which they have no control. This 
would frequently impose severe financial 
hardship on them. 


As a matter of expediency, the allocation 
of undistributed profits might be limited to 
stockholders as of some fixed date. Even at 
best, however, the allocation would be diffi- 
cult, especially in corporations having hun- 
dreds of thousands of stockholders and 
when it is considered that thousands of 
shares of listed stocks are in “street names” 
or the names of nominees, where the bene- 
ficial owner is unknown. Difficulties would 
be encountered in allocating retained earn- 
ings among various classes of shareholders. 
The tracing to the stockholders of corporate 
partially tax exempt income, capital gains, 
charitable contributions, and taxes paid to 
foreign governments, would present over- 
whelming difficulties. The obvious difficul- 
ties in such a plan condemn it, even if the 
legal problems to its enforcement could be 
met. 
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UNDISTRIBUTED PROFITS TAX 


OME propose that corporations should 

be granted a deduction or a tax credit 
for dividends paid. In effect this would be 
an undistributed profits tax. During 1936 
and 1937 we had an undistributed profits 
tax. This was repealed by Congress as un- 
workable and undesirable. 


The undistributed profits tax meets the 
problem squarely and is simple and effect- 
ive. However, there are many drawbacks to 
such a plan. It would seriously affect divi- 
dend policies and managerial determination. 
Retention of earnings is penalized by a tax 
and the rate of such tax would naturally be 
high to prevent tax avoidance by such reten- 
tion. Thus, the tax becomes a penalty on 
business development and expansion and is 
especially harsh on growing corporations 
with small capital resources and those which 
must retain a substantial share of earnings 
for legitimate growth purposes. The un- 
distributed profits tax would encourage 
monopolies since it would favor strong cor- 
porations as against weak ones and old es- 
tablished companies as against young enter- 
prises requiring all of their earnings for 
development. Any contribution to the solu- 
tion of the problem of the double taxation of 
dividends through the use of any undis- 
tributed profits tax would be more than off- 
set by the adverse effects of such a tax on 
our national economy. 


CAPITAL GAINS APPROACH 


NOTHER plan frequently suggested is 

the “Capital Gains Approach.” Pur- 
suant to this plan, the corporate tax would 
be eliminated, dividends distributed would 
be taxed to the individual as they are today, 
and capital gains realized on the sale of 
equity stocks would be taxed at the regular 
individual normal tax and surtax rates. 
Capital losses on such sales would be de- 
ductible from other income. 


The theory of this plan is that the indi- 
vidual should be taxed only on income ac- 
tually realized; that even though retained 
earnings increase the stockholder’s equity 
in the corporation such increase is an un- 
realized gain and should not be taxed; and 
that the revenues will be adequately pro- 
tected by taxing as ordinary income all in- 
crement in the value of the stock when real- 
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ized, whether resulting from the earnings 
retained or otherwise. 


While this plan would be effective in tax- 
ing income currently distributed to stock- 
holders, it would still leave some corporate 
profits untaxed. Not all of the profits re- 
tained by a corporation are reflected in the 
market value of its equity stock. If market 
developments, technological changes or a 
host of other occurrences destroy a corpor- 
ation’s prospects for future profitable oper- 
ations its common stock may have very little 
value regardless of the earnings retained in 
the business in the past. In such a case, the 
profits retained in earlier years would never 
be taxed. Moreover, without the payment of 
any taxes by him or his corporation, a stock- 
holder may enjoy important additions to his 
wealth over a long period of time through 
the ownership of common stock in an ex- 
pending corporation that pays little or no 
dividends. Under the capital gains approach, 
unless he disposed of his stock, the stock- 
holder would entirely escape taxation on 
the growth in his investment. 


Now settling Estates of satisfied 
beneficiaries of the third genera- 
tion. 


RESOURCES OVER $36,000,000.00 
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' It has been argued that such an advantage 
could be neutralized by a repetitive annual 
tax on accumulated retained earnings of a 
corporation at a rate equal to a proper in- 
terest charge on the postponed tax. How- 
ever, no one rate of taxation could neutral- 
ize the advantages of postponement for all 
taxpayers and, furthermore, changes in tax 
rates over a period of time would destroy 
any equalization achieved by such a measure. 


If such a plan were adopted, it would 
seem that on the death of the shareholder 
the basis for such common stock in the 
hands of his estate or beneficiaries would 
have to be his cost or such other basis as 
he might have for such stock. If his estate 
or beneficiaries were permitted to have a 
basis for the equity shares equal to their 
value at the stockholder’s death, as at pres- 
ent, the increment in value of such shares 
would completely escape income taxes. On 
the other hand, having in mind that com- 
mon stocks frequently have to be sold after 
the death of the shareholder to provide 
funds for the payment of estate and inher- 
itance taxes, the income taxes (both normal 
tax and surtax) resulting from such sales, 
when added to the estate and inheritance 
taxes to be paid, might create tax problems 
of a more serious import than those sought 
to be cured by the “Capital Gains Ap- 
proach.” 


TWIN CITIES PLAN 


HE Twin Cities Plan suggests that 
there be eliminated from the equity 
stockholder’s dividend income each year a 
percentage thereof equal to the corporate 
income tax rate. This plan recognizes that 
there is no relationship between the elim- 
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ination from income of a fixed percentage of 
divedends received by individuals and the 
corporate tax already paid on the income 
from which such dividends are distributed. 
It is not contended that this would give full 
relief to the individual taxpayer. However, 
the proponents of this plan feel that it is 
the most practical proposal for partial relief 
from double taxation and at the same time 
offers a proposal which tends to stimulate 
interest in risk ventures. 

The amount of reduction in individual tax 
attributable to the exemption would be gov- 
erned by the top tax rate applicable to the 
stockholder’s income. Thus the plan would 
favor high income stockholders—those in a 
position to furnish the great percentage of 
venture capital. The proponents of this plan 
recognize that it would reduce the Federal 
revenue but they insist that the lost revenue 
could be recouped by an increase in indi- 
vidual income tax rates. Obviously, this fea- 
ture of the plan would be objectionable to 
taxpayers who did not have a substantial 
amount of dividend income. While this plan 
as a partial solution of the problem of dou- 
ble taxation has much to commend it, it 
may be doubted whether Congress could be 
persuaded to eliminate from income a sub- 
stantial portion of all common stock divi- 
dends received by individuals over the ob- 
jections of those purporting to speak for 
the so-called “wage earners” of America. 


SUGGESTED SOLUTION 


HEN consideration is given to the rev- 
enue requirements of the government 
and the political feasibilities of any propos- 
al, it would seem that any plan which has 
as its purpose the elimination of income 


taxes upon corporations or the elimination 
of individual income taxes on dividends is 
out of the question. A practical solution 
would have to provide a medium. 

Any plan adopted must provide adequate 
revenue. The plan must encourage venture 
capital. It must not force corporations to 
distribute all of their earnings. It must not 
provide a means of tax avoidance. It must 
not discriminate against one group of tax- 
payers in favor of another. 

Such a plan was presented by representa- 
tives of the Chamber of Commerce of the 
United States in hearings before the Ways 
and Means Committee of the House on July 
14, 1947. The plan would retain the corpo- 
rate tax as a part of our revenue system. 
However, dividends would be exempted 
from the individual normal tax and the first 
bracket surtax. It was suggested that this 
result could be had by the individual com- 
puting his normal tax and surtax on his to- 
tal ordinary net income, including dividends, 
in the usual manner; and that he should 
then be allowed a credit against his tax 


The 
FIRST NATIONAL BANK 
of 
MEMPHIS 
Memphis, Tennessee 
Established 1864 


S. E. RAGLAND, Chairman of the Board 
NORFLEET TURNER, President 

TROY BEATTY JR., Vice Pres. & Trust Officer 
iRA C. DENTON, Trust Officer 


IN TEXA 


IN THE HANDLING OF 


ESTATE AND TRUST PROBLEMS. 


HOUSTON BANK & TRUST CO. 


USTON ,.TEX 


JANUARY 1948 





equal to the total effective normal tax and 
first bracket surtax (now 19%) on the 
amount of dividends received or on the 
amount of the taxable net income, whichever 
is lower. It was recognized by its sponsors 
that this plan would not completely elim- 
inate double taxation of dividends. On the 
other hand, it was pointed out that the plan 
proposed would materially offset the tax 
advantage of corporate financing through 
interest bearing obligations as distinct from 
common stocks. The sponsors of the plan 
noted that as the corporate income tax is 
reduced and approaches the total individual 
normal tax and first bracket surtax, the 
closer the plan will come to completely cor- 
recting the problem of double taxation. 

Such a plan has merit. On the other hand, 
the desired result might be achieved in a 
simpler way, that is, by allowing the indi- 
vidual recipient of dividends a tax credit, 
computed by multiplying such dividends by 
one-half of the corporate tax rate. At the 
present time this would mean that the indi- 
vidual taxpayer would receive a credit 
against the total income taxes otherwise 
due from him equal to 19% of the dividends 
reported as income, assuming that the cor- 
poration from which the dividends were re- 
ceived had an income equal to or in excess 
of $50,000 a year. If it were deemed neces- 
sary, appropriate adjustment could be made 
for corporations with incomes of less than 
$50,000 whose effective income tax rate was 
less than 38%. In any case the tax credit 
would be based on the amount of dividends 
received or the amount of net income, 
whichever is lower, so that the credit could 
not have the effect of reducing the tax pay- 
able on other income. 
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Such a plan would automatically adjust 
itself where corporate income taxes are 
increased or decreased. Where the credit is 
based upon the individual normal tax and 
first bracket surtax, such credit would vary 
with every change made in individual nor- 
mal tax and first bracket surtax. If the nor- 
mal tax and first bracket surtax were sub- 
stantially reduced below the present 19% 
and the corporate income tax rate remained 
unchanged, there would be little, if any, re- 
lationship between the tax credit allowable 
on account of dividends received and the 
corporate income taxes paid on the earnings 
from which such dividends were distributed. 
If we are to partially solve the double tax- 
ation of corporate earnings, would it not be 
reasonable to base the tax credit allowable 
to the individual stockholder on the rate of 
corporate income taxes already paid on such 
income? 

Such a plan would not eliminate corporate 
income taxes on earnings retained in the 
business; nor would it encourage corporate 
management to unreasonably retain earn- 
ings. It would not place a penalty on the re- 
tention of sufficient corporate earnings for 
normal business requirements and expan- 
sion programs. It is believed no discrimina- 
tion against any one group of taxpayers 
would result from the application of this 
plan. 


Federal revenues would be reduced some- 
what by this suggestion. It is agreed by 
most authorities, however, that income tax- 
es can be reduced and still furnish adequate 
funds for governmental operations. Consid- 
eration might well be given to applying 
part of the proposed tax cuts to the solution 
of the problem of double taxation of divi- 
dends. It might be that the stimulation of 
business through the release of venture cap- 
ital for new and expanded projects would 
be productive of additional income, the tax 
on which would offset any loss in revenue in 
the proposed change. It is more important 
to consider the effect of a given income tax 
proposal on the national economy than the 
effect of such a proposal on the amount of 
tax revenue. If the national economy is per- 
mitted to deteriorate because of income tax- 
es of the character and amount presently 
imposed, loss to the nation will be a great 
deal more than a decline in tax revenues. 
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WARDS for outstanding annual reports 
by Michigan corporations were present- 
ed before more than 400 leading business- 
men and bankers in the area at a banquet 
in the Hotel Statler, given recently by the 
Detroit Trust Company. Addresses by Dr. 
Claude Robinson, president of Opinion Re- 
search Corporation of Princeton, N. J., and 
Selden Daume, president of the trust com- 
pany, keynoted the highly important role of 
modernized financial reporting by business 
to its stockholders, employees and the public. 
The underlying objective was stated by 
Noble Travis, assistant vice president: 

“Businessmen and bankers must acknowl- 
edge their economic responsibilities to the 
people, and the importance of telling their 
story in language that is understandable, 
and in a manner that will be believed. 

“The archaic language of the usual finan- 
cial statement is susceptible to misinterpre- 
tation and misunderstanding. To the man 
on the street ‘surplus may suggest some- 
thing in excess of the actual needs of the 
company funds which may be used to the 
detriment of the employee, sums unfairly 
withheld from stockholders.’ Every investor 
and employee must look to management. 

“Few stockholders are certified public 
accountants, and employees and voters are 
not sufficiently versed in balance sheet 
terminology to know whether a company is 
being run for the benefit of a chosen few 
or for all three — stockholder, employee, 
and the general public. There must be at- 
tractive, understandable presentation of the 
financial facts regarding the years’ business 
in order to justify and maintain the profit 
motive.” 

Following establishment of the first Li- 
brary of Business Reports known to be set 
up in bank or trust company quarters, and 
made available for review by financial and 
business executives, the Awards Dinner was 
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the culmination of months of effort in as- 
sembling, appraising and finally judging 
some hundreds of submitted reports. All 
companies in the state with over 100 em- 
ployees were invited to enter, with final se- 
lections made by a panel of eight judges in- 
cluding financial editors, the presidents of 
the Detroit Stock Exchange and the Michi- 
gan Bankers Assn., the manager of the De- 
troit Adcraft Club and a member of the 
School of Business faculty of the University 
of Michigan. 

Bronze plaques were presented to 35 win- 
ners representing six groups, based on num- 
ber of employees, ranging from companies 
with 100-1000 employees to those with over 
10,000. Firsts, seconds and thirds were pre- 
sented to those with the best reports to 





stockholders and to employees, as well as to 
Michigan Bell Telephone Co. and Burroughs 
Adding Machine Co. for best combined re- 
ports to both groups. 


Objective of the Library and the Awards 
is “to encourage further development of 
clear and informative reporting, essential 
to a sound understanding of the American 
system of individual enterprise,” as a bene- 
fit not only to investors but also to employee 
and public relations. 

The viewpoint of the trust company was 
well expressed in the introductory remarks 
of president Selden Daume: 

“Management is realizing that putting 
accurate information into the hands of 
voters, workers and investors is one of the 
best ways to counteract the bad effects of 
vicious propaganda from misinformed or 
malicious sources. There is considerable 
evidence that many attacks on business 
stem from distorted notions about the size 
of corporation profits. . . Such misinforma- 
tion constitutes a direct attack on the 
foundations of our fiduciary function.” 


Background of the Reports project was 
set by a series of meetings with influence 
groups in the state to discuss the role that 
each could best play in overcoming the eco- 
nomic illiteracy which so considerably af- 
fects our economy. To stimulate cooperation 
between business, education and trustee- 
ship, to this end, the first meeting was held 
at the Detroit Athletic Club last April, 
where key educators from public and par- 
ochial schools, colleges and universities of 
the state were addressed by Christian Luh- 
now, editor of Trusts and Estates, on the 
subject of Economic Education. Don Mc- 
Mahon, plant-city relations consultant, out- 
lined the values of community forums. 


This was followed by a dinner discussion 
with financial editors, led by Mr. Travis and 
Mr. Luhnow, on ‘Financial News for the 
Public.’ A luncheon meeting was held next 
day with leading industrialists featuring an 
illustrated talk by Calvin Patterson, vice- 
president of Michigan Bell Telephone Com- 
pany, with slide-film on “The ABCs of busi- 
ness.” 


Some 200 businessmen attended the sub- 
sequent luncheon sponsored by the Detroit 
Trust Company at which Arthur H. “Red” 
Motley, president of Parade Publications, 
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emphasized the importance of telling the 
story of American Business to employees, 
the public and thought leaders of the com- 
munity. 

“The Semantics of Annual Reports” was 
discussed by Don Knowlton of Hill & Knowl- 
ton, before another luncheon-meeting of 
some 200 accountants. 


The success of these meetings, and of the 
general program developed by Mr. Travis 
and associate officers of the Detroit Trust 
Company to resell the enterprise system and 
the profit motive that sustains it, was at- 
tested by the influential character and num- 
ber of those attending, supplemented by 
their congratulatory comments and news- 
paper editorials on the timely leadership 
shown by the trust company. 


Distinctive was the public interest theme 
which dominated both meetings and Annual 
Report studies, in the course of which the 
interest of the trustee was shown in pro- 
tecting both the take-home pay of the in- 
vestor and the mutual welfare of the com- 
munity in profitable enterprise. As Mr. 
Daume aptly summarized it: 

“The opportunity to invest capital profit- 
ably can only continue if the people of this 
country clearly understand that they are 
vitally interested in the returns to the in- 
vestor. 

“The preservation of an incentive system 
is vital to all three—the stockholder, em- 
ployee and the public. Now is the time to do 
some selling of the American economic sys- 
tem—the system should no longer be taken 
for granted.” 


Stockholder Relations Group 
THE FIRST FORMAL ASSOCIATION of officials who 
are in charge of Stockholder Relations of cor- 
porations has been formed in New York as the 
Stockholder Relations Society. Chapters are 
anticipated in other cities in the future, with 
membership limited to the extent needed to 


maintain informal or round-table discussion 
and activity. Bruce Watson of General Foods 
is president. 

The executive committee of five members is 
composed of Mr. Watson; Emery Cleaves of 
Celanese Corp.; H. G. Martin of Standard Oil 
Co. of N. J.; James Morris of General Motors 
Corp.; and Harry Greene of Johns-Manville 
Co., who also serves as secretary-treasurer of 
the Society. 
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— WHERE THERE’S A WILL — 


LS. B. BALLANTYNE, commanding 
general of the New Jersey State Guard, 
left the bulk of his estate in trust, with his 
wife and Federal Trust Company of Newark 
as executors and trustees, to pay so much of 
the income and principal as may be necessary 
for the support of his two sisters, including 
final expenses after death. The balance re- 
maining at the death of the survivor is to be 
distributed equally among Gen. Ballantyne’s 
children. In deference to his wife’s wishes no 
provision was made for her. 

In the event Mrs. Ballantyne fails to act as 
trustee, then each of the sons is appointed as 
he reaches 21. Should any of the trustees be 
unable to perform his functions due to absence 
or other disability, the actions of the others 
shall be binding in order to assure the prompt 
transaction of estate business. 


REDERICK G. CLAYTON, well-known re- 

tail clothier of Detroit for over 50 years, 
left the residue of his $8,500,000 estate, after 
substantial gifts to local charities and indi- 
vidual employees, in trust with the Detroit 
Trust Company for the lifetime of a cousin. 
Upon the death of the latter, the principal is 
divided between heirs of the cousin and the 
heirs of a deceased sister. A special trust of 
of stock in the F. G. Clayton Company is set 
up with authority to continue the business for 
a period not exceeding twenty years. The 
trustees are authorized in their discretion to 
sell stock of the company to the employees. 


| foe C. COPLEY, publisher and ex-Congress- 
man, left an estate estimated at $5,000,000. 
During the administration of the estate, Mrs. 
Copley and two sons are to share equally in 
$100,000 of net income annually. The Aurora 
Hospital Association is to receive a total of 
$1,350,000 for various purposes, reduced by 
any payments made prior to his death, as 

shown by Mr. Copley’s records. 
After legacies of $5,000 each to three em- 
ployees and gifts totalling $75,000 to two in- 
‘itutions, the rest of the estate is placed in 
rust. Mrs. Copley and son James may occupy 
the home at such times as they wish without 
‘yment of rent or costs of protection or 
1intenance. As to James, this privilege is 
\ited to three years after his father’s death. 
xpenses are to be paid from the income of 
e trust. 


? 


‘NUARY 1948 


Monthly payments aggregating $1,033 are to 
be made to five relatives and employees. Three 
other employees are to be continued in the 
employ of the trustees but if their services are 
of no benefit, then they are to receive month- 
ly payments totalling $325. For these pur- 
poses, annuities may be purchased from insur- 
ance companies out of the principal. 

The remaining income of the trust is to be 
distributed in equal shares to Mrs. Copley and 
the two sons. The trust shall continue until 
her death unless either son is under 40, in 
which event it will terminate when he reaches 
40. At the termination of the trust, the fund 
is to be divided into three equal shares. The 
sons, if alive, are to receive one share each. 
Not more than one-third of the remaining 
share is to go to Mrs. Copley’s descendants as 
she directs by will. The rest is to be divided 
between the sons. 

The executors and trustees—The First Na- 
tional Bank of Chicago and James—are given 
the power to use principal for the benefit of 
Mrs. Copley and the sons in the event the in- 
come from the trust is insufficient to provide 
for their “maintenance, medical attention and 
general welfare,” taking into consideration 
other resources available to them. James, as 
trustee, is disqualified from passing on his own 
needs in this respect. 

* ae * 

OSE KOHLER, painter and sculptor, gave 
to her sister, Lili, all books, pictures, 
household goods and personal effects. In the 
event Lili did not survive, certain of these 
items are to be given to two charitable institu- 
tions and the rest of the property included in 
the bequest will be acquired by two cousins. 
These cousins are requested but not obligated 
to distribute the property according to a letter 
left with the will. Cash bequests totalling 
$2,500 are made to seven charitable institu- 
tions and $7,500 is to be distributed among 
certain cousins and a sister-in-law. The rest of 

the estate goes to Lili. 

The property over which Miss Kohler would 
have had a power of appointment under her 
brother’s will in the event she survived Lili, 
was directed by her to be divided among four 
cousins and a sister-in-law. So much of the 
property was appointed to her own estate as 
necessary to pay any additional death taxes 
levied because of the exercise of the power. 

The executors, Lili and United States Trust 
Company of New York, are authorized to dis- 
pense with the making and filing of an inven- 
tory of the personal estate. 
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Trusteeship 
Not Competitive: 


EOPLE of means are more and more 

realizing the exacting requirements of 
estate organization and protection, and the 
special and constant study necessary to plan 
and administer estate and trust funds effi- 
ciently. As business, tax, insurance and in- 
vestment problems have multiplied, so has 
the need for trained experts. 


But there is much informative, education- 
al work to be done if people are to obtain 
the most desirable and efficient application 
of their life savings. A recent survey* 
shows that trust institutions are still ad- 
ministering only 16.4% of estates of over 
$10,000. Covering more than 10,000 es- 
tates probated in four major cities during 
1941-1945 inclusive, the survey discloses 
that even for estates inventoried at over 
$100,000 the chartered fiduciaries adminis- 
tered only 37.5% in number. 


Some ‘of the individual executors or ad- 
ministrators may be classed as profession- 
als: private trustee firms such as those 
originated in Boston, the law firms with es- 
tate specialist partners and the individual 
attorney who has specialized in fiduciary 
work. But a high proportion of appoint- 
ments—in many localities a majority—ap- 
pear to be going to relatively or entirely in- 
experienced executors. 


Obviously, then, there is no need for com- 
petition between trust departments; rather 
there is every advantage in fullest coopera- 
tion, not only with other trust departments 
in town but also with other professional fi- 
duciaries and estate attorneys. The real 
competition is with the unskilled or amateur 
executor, where experience is gained at the 
expense of the estate and its intended bene- 
ficiaries. The wife or friend “complimented” 
by appointment, the business associate 
saddled with new duties, or the “T’ll try any- 
thing for a fee” group do not always bring 
the happiest results. 


There is common cause among the profes- 
sional fiduciaries to see that their customers 
or clients get the best possible service and 
protection; and there is plenty of room for 
all those qualified for this meticulous and 
important work, if they but impress upon 
prospective testators the advantages of ex- 

ert planning and administration. 


*January 1947 Trusts and Estates 30. 
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New Business Column 


Could Mary 
run the 
office, too? 





Pioneer Title Ad Illustration 





New Business Notes: 


XCELLENT response from attorneys, life 

underwriters and real estate brokers has 
been received by Pioneer Title Insurance and 
Trust Co., San Bernardino, Cal., as a result 
of its series of newspaper advertisements 
emphasizing to the public the value of the 
services of the respective professions. Among 
the themes of the individual ads are: small 
estates, cost of estate settlement, insurance 
trusts and settlement options, real estate in- 
vestment, and business management. The il- 
lustration used with the latter copy is repro- 
duced above... 


A timely holiday message featured the 
December mailing piece of The United States 
National Bank of Portland, Ore. It explained 
why “the best gift that a father can give 
his daughter is a trust fund.” To extend the 





WANTED: 
TRUST SALESMAN 


Real opportunity for experienced 
trust solicitor and estate planner in 
progressive mid-west bank. Salary 
based on experience, qualifications. 
Inquiries confidential. 


Box H-1-8, Trusts and Estates Magazine 





IF YOU HAD A DOZEN EARS... 


“If you had a dozen ears and as many eyes, 
you might be able to absorb,. classify, and 
digest the information which you really should 
have for proper management of your own 
investments,” reads the text of a recent mail- 
ing piece from Fidelity-Philadelphia Trust Co., 
illustrated as above. . 

“All of which suggests that, to avoid un- 
necessary risk, you seek the aid of a group 
with as many ears and eyes and brains as 
modern investment management requires. 


timeliness of the appeal, the copy includes 
birthday and anniversary along with Christ- 
mas as appropriate occasions for a trusteed 
ae es « 

From far off Honolulu comes the first issue 
of “The Hawaiian Business Review,” a mid- 
quarterly, two-page, multi-processed bulletin 
published by The Hawaiian Trust Co., Ltd. 
Statistics and comments on native industries 
and stock quotations make up the bulk of the 
text. 


Recent newspaper copy of Guaranty Trust 
Co. of New York, featuring its pension trust 
services, offers a booklet “A Realistic View of 
Pension Costs... 


In its extensive advertising program over a 
period of years, Wells Fargo Bank & Union 
Trust Co., San Francisco, has stressed or 
mentioned life insurance in approximately 50 
per cent of the messages. The November issue 
of Life Association News, official publica- 
tion of the National Association of Life Under- 
writers, describes this program and character- 
izes it as one of the best examples yet pub- 
licized of wholehearted bank cooperation with 
life insurance and the agent. 


Although it has offered investment service 
as far back as 1930, Chase National Bank of 
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New York only recently began to advertise it 
with copy placed in two newspapers and two 
financial publications. . . Annual fees, includ- 
ing custody service are ordinarily % of 1 per 
cent of market value, with a minimum of 
$500. ... 


There is no inflation in the price of execu- 
torship, states National Bank of Commerce, 
Norfolk, in recent newspaper advertising which 
goes on to point out that despite increased 
costs of providing specialized service the insti- 
tution is paid no more and frequently less 
than an individual executor. ... 


50th Year for Purse Company 


HE Purse Company, “Headquarters for 

Trust Advertising,” whose home office 
is in Chattanooga, Tennessee, celebrates its 
50th anniversary this year. The principal 
business of the Purse organization, started in 
1898 by R. P. Purse and now headed by R. P. 
Purse, Jr., is the promotion of new business 
for trust departments. 


The majority of the “Purse Programs” are 
individually prepared for each customer, and 
copy, art, design, manufacturing and mailing 
departments are concentrated in the Company’s 
modern and completely equipped building. 
Many of the Trust Departments who use the 
services of The Purse Company, first became 
customers more than 25 years ago. 


Planning and creating is concentrated in 
Chattanooga, where the elements in each 
program are co-ordinated, scheduled and com- 
pleted. Purse executives in New York, Boston, 
Chicago and Chattanooga regularly contact 
and render personal service to accounts. Al- 
bert Journeay, Vice President, is the Mid-West 
representative; E. C. Devereux, Vice Pres- 
ident, covers the New England territory; 
Ashley A. Purse, Assistant to the President, 
is currently dividing his time between cus- 
tomer contact and service, and managerial 
duties at the home office. Copy and creative 
functions are under the direction of Spencer 
Clinton, Secretary, assisted by F. E. Del- 
linger, Assistant Secretary, J. Will Irwin and 
Brooks E. Cairns. 


With the organization passing the half- 
century mark, Mr. Purse epitomizes the Purse 
Company philosophy as a “more dynamic and 
forceful approach to the problem of selling of 
trust departments. Coming years will see more 
aggressiveness on the part of trust officers and 
the advertising they use to turn prospects into 
customers.” 
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DIRECTORS and the TRUST DEPARTMENT 


Suggestions for Efficient Examinations 


R. M. STEPHENSON 
Chief Examiner, Federal Reserve Bank of Atlanta 


REQUENTLY directors have only a 

hazy idea regarding trust business and 
consequently have no clear understanding 
of their duties and responsibilities in con- 
nection with the trust department. Too 
often directors feel that they have fulfilled 
their responsibilities when they have ap- 
pointed a trust committee and have ob- 
tained the services of a capable trust officer 
to administer the affairs of the trust depart- 
ment. However, the board of directors is 
charged with the responsibility of managing 
the bank and, while it may delegate its 
work, it may not delegate its responsibility. 


Although members of the trust committee 
are held to a higher degree of care than di- 
rectors who are not members of the commit- 
tee, all directors are bound to use the same 
degree of care in attending to the trust bus- 
iness as a reasonably prudent man would 
use in his own business, and directors not 
members of the trust committee are not ex- 
cused from liability for losses suffered by 
beneficiaries because they delegated their 
duties to a trust committee.! 


Directors are expected to retain and exer- 
cise general supervision over the affairs of 
the bank and they cannot discharge their 
duty by reposing the entire administration 
to officers selected by them, without super- 
vision or examination.” 


REVIEW RESPONSIBILITIES 


LL directors would do well to become fa- 
miliar with their trust departments and 
review again their duties and responsibil- 
ities in connection with them. Broadly 
speaking, it is the duty of the board of di- 
rectors to maintain general control and su- 
pervision over the trust department. As a 
guide in reviewing the specific duties and 
responsibilities of directors relating to trust 


Masonic Bldg. Corp. v. Carlsen et al., 258 N.W. 44. 
“Gibbons v. Anderson, 80 Fed. 345. 
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departments, a study of Regulation F of 
the Board of Governors of the Federal Re- 
serve System would be most helpful. While 
the regulation applies specifically to nation- 
al banks, it represents the Board of Gover- 
nors’ standard of measurement for trust ad- 
ministration and can be used as a guide by 
directors of State banks as well. 


Some of the more important duties and 
responsibilities directors assume when their 
institutions operate trust departments are: 


Housing and equipment. If a trust depart- 
ment is to operate efficiently and satisfactor- 
ily, adequate space and modern equipment 
must be provided. During this period when 
the commercial departments of banks and 
trust companies are expanding, there is 
sometimes a tendency to overlook the needs 
of trust departments and often they are 
found in such cramped quarters that the 
personnel is at a distinct disadvantage. 


Trust Department Staff. It is vitally nec- 
essary that the trust department be under 
the management and immediate supervision 
of officers qualified and competent to admin- 
ister trusts, and that they be assisted by 
capable employees. Trust department work 
is specialized, exacting and fraught with 
danger unless handled by competent per- 
sonnel and it is of paramount importance 
for the directors to maintain the highest 
standards possible in this respect. 


Legal Counsel. A bank with a trust de- 
partment should have available the services 
of competent legal counsel to advise and 
pass upon legal matters in connection with 
the trust business being administered. This 
is in addition to the legal counsel représent- 
ing the individual trusts. 


Trust Committees. One of the chief ad- 
vantages of a corporate fiduciary over most 
individual fiduciaries is that each trust is 
supervised by a group of outstanding bus- 
iness men and all important transactions 
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are based upon their group judgment. If 
this is to be true in fact, the bank must have 
capable and experienced directors who can 
and will serve on the trust investment com- 
mittee and on other trust department com- 
mittees. 

Supervision. The board’s responsibilities 
are of a continuous nature as indicated in 
Section 6(b) of Regulation F: 


“The board of directors is responsible for 
the investment of trust funds by the bank, 
the disposition of trust investments, the su- 
pervision of the trust department, the de- 
termination of the policies of such depart- 
ment and for the review of the actions of all 
committees appointed by the board of direc- 
tors for the conduct of the trust department. 
The acceptance of all trusts shall be ap- 
proved by the board of directors of a com- 
mittee appointed by such board, and the 
closing out or relinquishment of all trusts 
shall be approved or ratified by the board of 
directors or a committee appointed by such 
board; and such committee or committees 
shall be composed of capable and expe- 
rienced officers or directors of the bank.” 
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DIRECTORS’ EXAMINATIONS 


N addition to examinations made by su- 

pervisory authorities, most banks and 
trust companies are required by law or reg- 
ulation to have periodic examinations made 
by the board of directors or by auditors re- 
sponsible to the board of directors. Direc- 
tors cannot be content with attending meet- 
ings and considering only those things 
which may be presented to them by the offi- 
cers of the trust department. They must in- 
vestigate for themselves. 


While directors are not expected to know 
all the details of the trust department, they 
are duty bound to keep themselves informed 
as far as practicable. It has been held that 
if a director fails to have the trust depart- 
ment examined periodically, and if a loss is 
incurred which might have been avoided 
had such examination been made, and if re- 
covery cannot be had from the bank or trust 
company itself, recovery may be had from 
the directors individually.* 

However desirable it may be for the direc- 
tors to keep themselves better informed on 
the condition of the trust department by 
means of an examination, in actual practice 
most directors’ examinations fail in their 
purpose. The principal reasons for failure 
appear to be: 

1. Failure of directors to understand the 
basic nature of an examination and the 
importance of details. 

. Lack of technical training and expe- 
rience. Examination work requires 
specialized training and years of expe- 
rience. 


’3Bowerman v. Hamner, 250 U. S. 504. 
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3. Lack of an outline of the definite pro- 
cedure to be followed in making the 
examination, and lack of an outline for 
submitting the written report to the 
directors. 


. Lack of time directors have to devote 
to making a thorough examination. 


Any directors’ examination which is to be 
effective must overcome these objections 
and should cover the following main points: 


1. Account for all the assets for which 
the trust department is responsible. 


. Review in a general way the adminis- 
trative, investment and operative pol- 
icies of the department 


3. See that adequate safeguards are in 
full force and effect and that adequate 
records are currently maintained. 


. Ascertain as far as possible whether 
the accounts are being administered in 
accordance with the law and the in- 
struments creating the various trust 
accounts. 


. Determine what unusual liabilities, if 
any, have accrued against the institu- 
tion in connection with its trust ac- 
tivities. 


SELECTION FOR EXAMINING COMMITTEE 


UALIFICATIONS to look for in the 
O selection of directors who are to make 
up the examining committee are: knowledge 
of accounting, legal matters, taxes, and ex- 
perience in auditing or examination work. 
It is also important to select directors who 
will devote the time and work necessary to 
make a thorough examination. 
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The trust institution is fortunate, indeed, 
that has on its board one or more directors 
qualified to make an examination and who 
are willing to devote the necessary time to 
make a complete and thorough examination 
of its trust activities. Frequently, without 
outside assistance, the examination will be 
only superficial. When this is true, it would 
be well to obtain the services of an inde- 
pendent auditor or firm of auditors depend- 
ing upon the size of the department to han- 
dle the detail part of the examination, prov- 
ing the records, verifying the assets, and 
establishing the general accuracy of the de- 
partment’s records.* 


In this manner the directors can devote 
their limited amount of time to such matters 
as: following up criticisms contained in 
last examination made by the supervisory 
authorities; reviewing assets in the light of 
provisions of laws and trust instruments; 
checking authority for encroachments on 


‘Millet, John I., Bank Audits and Examinations, p. 
13, The Ronald Press Co., New York, 1941. 
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principal; reviewing general policies of the 
trust department; checking system of in- 
ternal safeguards; reviewing accounts in- 
volved in actual or threatened litigation; 
and investigation of other matters having 
an important bearing upon the sound oper- 
ation of the trust department. 


EXAMINATION PROCEDURE AND REPORT 


T is of prime importance, whether the 
directors’ examination be made by the 
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directors or by independent auditors, that a 
definite procedure be followed to be certain 
that all important phases of trust operations 
are included in the scope of the examination. 
Many of the State banking departments 
have provided report forms to be prepared 
by the examining committee and the Comp- 
troller of the Currency has issued instruc- 
tions (Form 1417) on how the committee 
should proceed. 


A very complete outline of procedure to 
be followed has been prepared by Guy T. 
Mallonee, trust officer of First and Mer- 
chants National Bank, Richmond, Virginia. 
This procedure, together with a suggested 
form of written report covering the exam- 
ination, was published in the August 1947 
number of the National Auditgram, and 
should be extremely helpful to every direc- 
tors’ committee interested in making a thor- 
ough examination of the trust department. 


After the examination has been complet- 
ed, the written report should be prepared 
promptly, signed by all members of the com- 
mittee and submitted ‘to the board of direc- 
tors, together with a recommendation as to 
the action, if any, which may be necessary 
to correct any unsatisfactory conditions. 


CONSIDERATION OF REPORT 


HE directors who are members of the 

examining committee should be given 
full recognition for their work. They have 
given of their time and effort and the board 
should let them know that it appreciates a 
job well done. If the other directors show 
an interest by reviewing the report and the 
chairman makes an appropriate acknowledg- 
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ment, it will encourage the members of the 
committee to do their best in the future. In 
some cases it may also be well to increase 
the interest and the willingness of directors 
to serve on the committee by providing a 
fee for their services. 


The board of directors should give due 
consideration to the report made by the 
examining committee and should take such 
steps as are appropriate to.correct any crit- 
icized matters. Receipt of the report should 
be noted in the minutes of the board to- 
gether with the action taken as a result of 
recommendations and criticisms contained 
therein. The report should be kept on file 
permanently and be made a part of the rec- 
ords of the bank. 


The examination of a trust department 
is not merely a formality to comply with 
laws and regulations, but is a means of im- 
proving trust service. If the examination re- 
veals mistakes or even weak spots in the 
trust administration which are not corrected 
within a reasonable time after being called 
to the attention of the board, the directors 
may be individually liable for losses occur- 
ring thereafter which cannot be recovered 
from the trust institution.® 


Directors may become liable for losses 
sustained by some creditor or beneficiary 
due to some breach of statutory require- 
ment or because they have not exercised 
that degree of prudence required of direc- 
tors under the common law. However, a di- 
rector’s greatest risk of personal liability is 
in sanctioning, tolerating and participating 
in inaction on the part of the board result- 
ing in failure of the trust institution, with 
consequent loss to stockholders, creditors, 
or beneficiaries. ® 


No intelligent person need fear the re- 
sponsibilities assumed upon being elected a 
director provided he will familiarize himself 
with his duties and discharge his responsi- 
bilities. However, if he is unwilling to do 
this it would be much better for himself as 
well as the institution for him to decline the 
honor of the position. 

"See Thomas v. Taylor, 224 U. S. 738; White v. 


Thomas, 37 Fed. (2d) 452; and Jones National Bank v. 
Yates, 240 U. S. 541. 


“See Stephenson, Gilbert Thomas, Studies in Trust 
Business, First Series p. 125; Research Council, Amer- 
ican Bankers Association, New York, 1938. 
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HOST to 12,000 


Open House in New Quarters 
Marks Centennial of 
Chicago Title & Trust Company 


ELEBRATING its 100th year of real 

estate and trust protection — during 
which it has become one of the largest fi- 
duciary institutions of the nation — the 
Chicago Title & Trust Company played host 
to some 12,000 people who visited its elab- 
orate new quarters, during Open House 
Week from December 8th through 12th. The 
building, at 111 Washington Street, is on 
the site originally occupied by the First 
Presbyterian Church, and later by the Op- 
era House, as shown in a photomontage. 


Through excellent preparations by the 
Public Relations Department, the visitors 
not only saw the latest in financial quarters 
and equipment, with novel indirect lighting 
and air conditioning, but of even more inter- 
est the fine exhibits and models which illus- 
trated the company’s growth and its ser- 
vices to customers and community. 


Following dedication ceremony in which 
Mayor Martin Kennelly officiated with pres- 
ident Holman Pettibone on December Ist, 
the public was given opportunity to view the 
title and trust facilities on the six floors 
occupied by the bank in its new $7,750,000 





CHICAGO TiTLE 
xf + AND TRUST ; 
TITLE GUARANTY pole 


FORT Di ARBORS 


home. Evidencing the cooperation of a lead- 
ing financial institution in civic affairs, 
Mayor Kennelly remarked, in his address, 
that “Scarcely a week goes by that I do not 
call upon Mr. Pettibone for help in solving 
problems facing the City of Chicago.” 


The one block move involved transport of 
records of the 1,100,000 parcels of Cook 
County real estate embraced by the com- 
pany’s 4,000 large tract and record books, 
and millions of dollars in trust and estate 
securities, besides records and equipment. 
A parade of old horse-drawn transfer wag- 
ons followed by modern armored cars, gave 
local color to the move, reminiscent of that 
during the great fire. 


The first invited group to see the premises 
were the 1,200 employees, accompanied by 
members of their families, who toured the 
quarters between 1 and 5 P.M. on Sunday, 
the 8th during which refreshments were 
served, children watched a Punch-and-Judy 
show, and the staff had a chance to explain 
their work to their families and friends. 

Invitations were sent to 35,000 attorneys, 
realtors, bankers, abstractors, public offi- 
cials, customers and stockholders — each 
group having a special day assigned from 
noon to 4 P.M. Guides were stationed at key 
points, including the various visual exhibits, 
to direct visitors and describe the functions 
performed in each department. Guests were 
presented with a flower, a name badge and 
later a specially prepared brochure. 





Prominent among the exhibits was this exact replica of old Fort Dearborn, the site 
of which, it is noted, is protected by a title policy of the Chicago Title & Trust Co. 
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“One Million Dollars At Work” is the title of this exhibit of securities, in the trust 
department, flanked by illustrations of the benefits of a trust account. 





Remarkable in the enthusiastic response 
of the visitors was the frequency in which 
letters of thanks and good-wishes cited the 
“excellent manner in which the company 
has served its community” or the value of 
its services to the city and state. Judging 
from personal as well as written comments, 
the tour not only left an impression of the 
fine architecture but more important, of the 
stability and security of the institution, of 
its care in providing the finest facilities for 
employee comfort and efficiency, of the scope 
and personal as well as civic value of its 
services, of the graciousness, of hospitality 
and friendly spirit of its staff. As one guest 
wrote: 

“Your Open House was a genuine ac- 
complishment in public relations. I am 
certain that anyone who passed through 
the portals of Chicago Title & Trust Com- 
pany left with a much deeper understand- 
ing of the stability of your organization 
and its great service to the community.” 


e THE RECENTLY ESTABLISHED Public Relations 
Committee of the Connecticut Bankers Associa- 
tion is now issuing bulletins entitled “People 
and Banking.” The December 4 issue of the 
bulletin advised Association members that the 
Public Relations Office was prepared to assist 
them in the preparation of their annual re- 
ports. It also included some pertinent informa- 
tion and advice on the preparation of annual 
reports from the Association’s public relations 
counsel. 
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e THE BANK OF AMERICA held a recent stock- 
holder meeting on the air. L. M. Giannini, the 
bank’s president, directed his remarks to the 
general public, but they held special signifi- 
cance for the more than 150,000 stockholders 
and the 14,000 officers and employees who 
listened in in the lobbies of their own 
branches throughout the state. Mr. Giannini 
concerned himself primarily with the concept 
of service on which the bank’s entire public 
relations program is based. 


President Pettibone and Mayor Kennelly cut- 
ting the tape opening Chicago Title’s Building 
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SMALLER TRUST DEPARTMENTS 


in Pennsylvania : 


A Survey 


RAY W. STEBER 
Trust Officer, Warren (Pa.) Bank and Trust Company 


HE Committee on Smaller Trust De- 

partments can now report that almost 
a 90% return was received on the question- 
naire circulated last spring. The “Smaller 
Trust Departments” classification comprises 
all departments with assets under $5 mil- 
lion. The Committee covered all of the 302 
known departments through the Group Fi- 
duciary Associations, except Group I (Phil- 
adelphia) where there are few, if any, such 
departments. 

From the report, a few of the details and 
findings are here given as a preview of some 
of the salient points: 

First, the 300 departments were classified 
in an approximation as to size, because 
there is great disparity in method of opera- 
tion in various size groups. As of June 30, 
1946, the classifications were: 


Under $200,000 assets 94 
$200,000-$500,000 assets 68 
$500,000-$1,000,000 assets 49 
$1,000,000-$2,500,000 assets 56 19% 89% 
$2,500,000-$5,000,000 assets 33 11% 100% 


Thus, of the under $5 million departments, 
211 or 70% are under $1 million of assets. 
Of all departments (about 387 now hold 
trust powers), about 54% are under $1 mil- 
lion and some 78% are under $5 million of 
assets. This report, therefore, applies to al- 
most 80% of all trust departments. 


In the several geographical groups, the 
percentages of very small departments (un- 
der $200,000) varied widely. For instance, 
one group with 35 departments under $5 
million has, or had, 22 departments under 
$200,000; another with 26 departments has 
only 3 of the very small ones. 


The extremes in the geographical groups 
indicate a tremendous disparity in develop- 
ment of corporate fiduciary business in the 
several rural and suburban parts of the 


31% 
23 % 
16% 


54% 
10 % 


From report as chairman, Committee on Smaller Trust 
Departments, before the Trust Company Section, Penn- 
sylvania Bankers. Association, Mid-Winter Conference, 
December 1947. 
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state. An accurate analysis would require 
from each group not only its trust assets but 
total commercial bank assets, personal and 
real estate assessments and total population 
as well as other factors, such as, proximity 
of large city departments. 


Trust department footings are not an ab- 
solute barometer of business done, but they 
do provide a reasonable degree of credibil- 
ity. In general a $5 million department will 
do five times the business of a $1 million 
department. A summary of trust business 
in the state, projecting the figures to cover 
the unreported 10% of departments shows: 

Total 
Assets 
(in thousands) 

$ 8,640 
22,110 
23,120 
89,600 
116,886 


Size of Dept. 
(in thousands) 


No. of 
Depts. 
Under $ 200 80 
$ 200- 500 67 
500- 1,000 46 
1,000- 2,500 56 
2,500- 5,000 33 


282 $270,356 


Thus of the 300 departments under $5 mil- 
lion which hold about $275 million of trust 
assets, the top 33 and 89 hold $117 million 
and $206 million respectively; the other 193 
hold $63 million. 


Interesting findings on how the smaller 
departments do business are indicated by a 
summary of the answers to particular ques- 
tions. The summary is from the first 90% 
of replies and assumes that the other 10% 
would follow the same pattern: 
QUESTION: 

Advertising and new business solicita- 
tion? 

ANSWER: 

Some 70% report advertising in some 
form. Among the very small departments 
this consists of an occasional newspaper ad. 
Few use any direct mail service. About 75% 
report soliciting business, including some of 
the very small departments. 
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QUESTION: 
Do you put any restriction on the kind or 
size of estate you accept? 


ANSWER: 

Thirty-seven said yes. The reasons varied 
widely, though mostly they dealt with po- 
tential difficulty of administration, rather 
than limitation as to size of estate. 


QUESTION: 

Do you accept a co-executor or a co-trus- 
tee? If so, do you split the fee with him and 
on what basis? 

ANSWER: 

Two hundred and forty-one of the 261 re- 
plied—172 (70%) do split; 70 do not. Most 
of the non-splitters are among the very 
small departments. The way in which fees 
are split is reported as follows: 

5 banks take 80% 44 banks take 67% 
6 banks take 75% 18 banks take 60% 


4 banks take 70% 32 banks take 50% 
63 banks do not state amount. 


QUESTION: 

Is your department operated at a profit? 
ANSWER: 

One hundred and fifty-two (70%) report 
profit; 76 report loss on operation. About 
one-third of the very small departments re- 
port a profit. (One way to make a $200,000 
trust department profitable, is not to charge 
in any expenses, thereby magically convert- 
ing gross income into net profit.) 


QUESTION: 

If your department is unprofitable, what 
are you doing or going to do about it? 
ANSWER: 

Nine departments have been discontin- 
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ued; nine others report they are now in 
liquidation; another 14 that they are active- 
ly considering liquidation—total 32 depart- 
ments. The mortality table of the 18 de- 
partments closed or in liquidation follows 
the expected pattern; 14 from the $200,000 
class, the other four in the next two classes. 
Of the 14 considering closing; ten are in the 
smallest class, the other four in the next 
three. This bears some analogy to the report 
on profitable or unprofitable operations, as 
follows: 
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Profitable Losing 


61% 
30% 
24% 
13 % 
12% 


Under $200,000 
$200,000-$500,000 
$500,000-$1,000,000 _. 
$1,000,000-$2,500,000 
$2,500,000-$5,000,000 


QUESTION: 

If your trust business is unprofitable or 
if it has no future, what do you intend to 
do about the situation? 

ANSWER: 

Virtually all answered this question: 134, 
or about half, say that they are sold on the 
trust business, they like it, are going to con- 
tinue and are anxious to get any help from 
the Committee or the Trust Section; 38 re- 
plied that their prospects are fair and many 
admit that it is their own fault that they do 
not do more; 28 say frankly they have no fu- 
ture, but that they will keep the department 
“for other reasons.” Mostly the reason is 
that they keep open for estates that have 
nowhere else to go. 


THE FUNDAMENTAL DIFFICULTIES 


FTER a preliminary study of the volum- 
inous data and information available, 


eAd Virginia institu- 
tion, established in 
1865, with thoroughly 
modern trust facilities. 
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the Committee can identify some of the fun- 
damental difficulties of small departments: 

First:The small trust department, by the 
very means of its inception, was then and is 
now dominated by a commercial department 
man whose first love is commercial banking. 


Second: Many small departments are 
hanging on where there is not now, if in- 
deed there ever was, a field for a proper 
trust department. 

Third: This paucity of business leads 
these departments into what is a funda- 
mental error in accepting new business. 
They are taking on business that might bet- 
ter be left to the family and its attorney. 

Fourth: Many small departments seem- 
ingly do not want to know their costs. We 
have referred to fee-spliting with co-execu- 
tors. The small bank does not have a con- 
tinuous flow of large estates to provide large 
fees. Yet they do ali of the work, provide the 
know-how, bear all of the responsibility and 
then give away any vestige of profit to a co- 
executor who in a great many cases is only 
a nuisance. In the average small depart- 
ment, as our figures have shown, anxiety 
for new business makes it possible for the 
estate attorney to slip in a co-administrator, 
let the bank do the work and give the profit 
to someone else. 

Fifth: The heart of the whole matter is 
lack of adequate manpower which, as our 
figures plainly show, arises from the genesis 
of the department and from the immediate 
and prospective lack of business to pay an 
adequate salary for a first class trustman 
who can develop trust business and then 
take good care of it when it arrives. The 
commercial end of a small bank will get new 
business without much endeavor. People 
must do business through a bank—they have 
no alternative. But when it comes to trust 
business they do have an alternative and 
about 85% of them use it. If smaller de- 
partments want more business they will 
have to do a better job, prove to the public 
that they do and then not be afraid to de- 
mand reasonable and adequate compensation 
for a good job well done. 

Trust business is a long-haul investment. 
If a bank is to have a real trust department, 
it must have a real trustman to run it. The 
small department indeed is the shadow of 
one man—the trust officer. 
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— CAPITAL ECONOMY NOTES — 


THE UPWARD TREND OF. INTEREST 
RATES which has been in progress since mid- 
summer of 1947 was sharply accelerated by 
the action of the Federal Reserve on Christ- 
mas Eve in lowering the support price levels on 
Government bonds. This move could presage 
a change in the inflation picture through the 
influence on money rates and credit. The higher 
interest cost factor will call for a reappraisal 
of plant expansion plans by industrial man- 
agements and of some construction projects 
by state and municipal governments. 


A major question in financial circles is 
whether the lower support levels established 
on key Treasury issues represent an inviolate 
determination to maintain the 2% per cent 
long-term rate on Government bonds. This 
element of doubt will impose an increased 
burden on marginal businesses as more 
stringent credit requirements on business and 
the consumer will be added just when pro- 
duction from recently completed plants in- 
creases the competitive pursuit of the con- 
sumer’s shrinking dollar. 


The ultimate effect of the Federal Reserve 
policy may signal the beginning of a de- 
flationary trend. The extent to which the 
money and credit screws are tightened will 
determine in large measure whether inflation 
will be halted or a recession begun. The answer 
will become apparent by mid-1948, if the 
indicated course follows the pattern of sim- 
ilar action in 1920 and 1937. 


Meanwhile, the Federal Reserve methods 
for combating inflation have drawn sharp 
criticism from Charles O. Hardy, chief econ- 
omist of the Senate-House Economic Commit- 
tee who publicly declared: “As long as we 
keep the bond market pegged, we cannot 
grapple with the over-all problem of infla- 
tion.” An announcement by the Joint Economic 
Committee on the question of credit policies 
and proposed controls is expected this month. 


CORPORATE BOND PRICES made further 
downward adjustments in line with the new 
Federal policy. AAA-rated corporate bonds 
became available on a 3 per cent yield basis 
with some bond traders anticipating a level 
between 3.15 and 3.25 per cent. This indicates 
a widening of the 50 basis point spread that 
generally prevailed between Government and 


p grade corporate bonds in the easy money | 


years. The spread is even more pronounced in 
he lesser rated bonds. 
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THE ANTI-INFLATION BILL, sponsored by 
the Republicans and signed by President Tru- 
man as the year ended, was described by him 
as “pitifully inadequate as a weapon against 
the high cost of living.” 


The President said of the bill, which in- 
cluded only three of his ten earlier recom- 
mendations: “This bill will not reduce the high 
cost of living and it will not keep prices from 
going even higher.” Thus, in the partisan 
atmosphere of an election year, 1948 begins 
on a note giving slight prospect of legislative 
measures that will come to grips with inflation 
and high prices. A hard-headed and construc- 
tive approach to the problem would require 
fuily cooperative action from the divided 
political camps. 


THE NATION’S FARMERS earned $30.3 
billion in cash last year, or 19 per cent more 
than in 1946, and their productive land in- 
creased in value during the year. Farm land 
prices, on an upward trend since the war start- 
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ed have increased 97 per cent over the 1935-39 
average. This compares with the peak in 1920 
that was 70 per cent above 1912-14. 

On the other hand, farm operating costs 
were reported to be about 16 per cent higher 
in 1947 than in the previous year, and more 
than double the level of the pre-war period. 
Increases in the cost of labor, feed, seed and 
building material are causing growing con- 
cern to farmers and prospective land buyers. 


Defer More Public Works? 


T this time when there is still a shortage 

of labor as well as of many construction 
materials, deferment of all possible public 
works would seem desirable. Furthermore, the 
current high prices of both labor and material 
are an added burden to the taxpayer, and 
demand for public works use only adds press- 
ure to the price rise. 


The announcement that state and local pub- 
lic works awards during 1947, amounting to 
over one and a half billion dollars, are 35% 
greater than in the previous year, lends 
emphasis to this problem. Federal expenditures 
for public works in the new budget are esti- 
mated at about $2.5 billion, twice the pre-war 
scale. 


Obviously, many of these projects are im- 


mediately needed and cannot be deferred with- 
out danger (as in flood control) or injustice 
(as veterans hospitals). But there must al- 
ways be watchdogs of public spending, and 
when such spending competes to accentuate 


labor, supply and price difficulties, public 


scrutiny should be invited and urged. 


Bankers and trustees are the logical men 
in each community to check on the timing as 
well as use of these funds locally, to discuss 
with the authorities and to report to the press 
or the people. The point has been well made 
that such funds may do double service, in 
times when private industry lags, by revital- 
izing production and employment in many 
lines and cushioning the down swing of the 
economic cycle. 


THE FUNCTIONAL OPERATING REPORT is the 
title of an instruction manual on the use of 
“Short Form” accounting for presenting cor- 
porate receipts and expenditures. This 24-page 
booklet is a guide to simplification of annual 
and interim reports designed to improve public 
and employee relations, is available at The 
American Economic Foundation, 295 Madison 
Avenue, New York 17. Price is $1.00 per copy. 
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A. B. A’s Anti-Inflation Program 


HE anti-inflation program announced by 

Joseph M. Dodge, president of the Amer- 
ican Bankers Association, has received the 
hearty endorsement of President Truman. 
Under the program which calls for voluntary 
action on the part of the nation’s 15,000 banks 
to avoid excessive or inflationary increases 
in the use of bank credit, the banks will as- 
sume the leadership in their communities in 
arousing a consciousness of the growing in- 
flation problem and a realization on the part 
of the lenders and users of credit that loans 
should be sought and made only for the pro- 
duction and acquisition of food and such 
goods and services as will add to the supply 
side of the supply and demand equation. 

In making the announcement, Mr. Dodge, 
who is president of The Detroit Bank, pointed 
out that bank credit has not been the cause 
of the present inflation. ‘Nevertheless, we 
have an important and fundamental obliga- 
tion to see that it does not get out of line,” 
Mr. Dodge declared. “In recognition of that 
obligation, the American Bankers Association 
and its members will engage in a nationwide 
program this winter to impress upon bankers, 
business people, and others the importance of 
the wise and proper use of credit under the 
inflationary conditions that now exist.” 

The program announced by Mr. Dodge will 
emphasize generally: 

That in the months immediately ahead, 
commodity and inventory loans which are 
designed to withhold essential goods from 
the normal market channels in anticipation 
of price rises should not be made. 

That mortgage loans for non-essential 
building or for construction which can be 
postponed until building supplies and labor 
are in greater abundance should be discour- 
aged. 

That banks should give priority to loans 
to those borrowers who can turn out the 
supplies and services needed at home and 
abroad now, in order that the machinery 
for the production of essential goods may be 
kept functioning at maximum levels. 

That there should be a greatly intensified 
drive to sell Treasury Savings Bonds to 
the public and to promote other forms of 
savings, such as savings accounts in banks, 
as a means of absorbing some of the surplus 
money in the spending stream which would 
otherwise continue to compete for the goods 
and services in short supply. 

The program will be carried out through 
printed educational material, and activated 
through meetings of bankers and businessmen. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CALIFORNIA 


Los Angeles—CALIFORNIA TRUST CO. 
elected P. H. Dyste and Virgil D. Sisson as- 
sistant trust officers. Mr. Dyste has been 
assistant secretary in charge of real estate. 


DELAWARE 


Wilmington—Harry J. Ellison retired as 
chairman of the board of the SECURITY 
TRUST CO., after 53 years with the institu- 
tion. He will remain as a director. Mr. Ellison 
became assistant secretary and assistant trust 
officer in 1900, trust officer in 1917, and vice 
president in 1928. 


FLORIDA 


Orlando—Joe Scott Kirton and Frank W. 
Reed were promoted to trust officers and J. H. 
Webb named trust officer at the FIRST NA- 
TIONAL BANK. 


GEORGIA 


Atlanta, etc—Among 23 promotions and 
changes of title announced by President Mills 
B. Lane of CITIZENS & SOUTHERN NA- 
TIONAL BANK, the senior vice president in 
each office received the title of executive vice 
president. A. Fleming Winn, vice president and 
trust officer of the Valdosta office, was elected 


executive vice president, as was Robert V. 
Watterson, vice president and trust officer of 
the Athens branch. In Atlanta, L. L. Geller- 
stedt already holds the title of executive vice 
president. In Macon, Franklin Nash was pro- 
moted to vice president and trust officer. 


INDIANA 


Evansville—H. Leroy Austin has resigned 
as vice president and trust officer of OLD 
NATIONAL BANK IN EVANSVILLE to be- 
come associated with SECURITY TRUST CO. 
of Lexington, Ky., as vice president. 


South Bend—R. Floyd Searer has resigned 
as vice president and trust officer of the FIRST 
BANK & TRUST CO. to return to the prac- 
tice of law. 


KENTUCKY 


Lexington—See Evansville, Ind. 


MARYLAND 


Baltimore—The following were elected as- 
sistant vice presidents in the investment de- 
partment of the SAFE DEPOSIT & TRUST 
CO.: J. William Eggleston, Jack S. Ewing, 
Robert K. Frey and John E. Motz. 
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Cumberland—Howard D. Vaughn, formerly 
president of Federal Land Bank, Baltimore, 
has been elected vice president and trust 
officer of the FIRST NATIONAL BANK, suc- 
ceeding C. F. Schafer. Mr. Vaughn was former- 
ly commissioner of banking in West Virginia. 


MASSACHUSETTS 


Boston—John T. G. Nichols, 3rd, was elected 
an assistant trust officer at the STATE 
STREET TRUST CO. 


Boston—John A. Barry, formerly assistant 
vice president and trust officer, SECOND NA- 
TIONAL BANK, has been elected vice pres- 
ident; J. Philip Smith advanced to trust of- 
ficer. 


MISSOURI 


St. Louis—Arthur L. Locatell, president of 
TOWER GROVE BANK & TRUST CO., has 
announced that due to the steady growth of 
the institution B. Glenn Gulledge has heen 
elected executive vice president and William 
A. Gauvin elevated to vice president and trust 
officer. Mr. Gulledge recently resigned as man- 
ager of the St. Louis office of the Reconstruc- 
tion Finance Corporation, with which he was 
connected since 1932. Mr. Gauvin has been 
with the Company since 1938, and previously 
was engaged in the investment business. 


NEW JERSEY 


Newark & New Brunswick — Henry A. 
Weiler has resigned as trust officer of the 
NATIONAL BANK OF NEW JERSEY, New 
Brunswick, to become associated with NA- 
TIONAL STATE BANK as assistant trust 
officer. 


NEW YORK 


Buffalo — Nor- 
man. H. Drosen- 
dahl has been 
elected vice presi- 
dent of the MAN- 
UFACTURERS 
& TRADERS 
TRUST CO. A 
charter member 
of the bank’s 
Quarter Century 
Club, Mr. Drosen- 
dahl joined the 
bank in 1919 and 
has served in the 

NORMAN H. DROSENDAHL ‘rust department 
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since 1921. Formerly a trust officer, he will con- 
tinue in that department in his new capacity. 


Canandaigua—Arthur S. Hamlin has been 
elected president of the CANANDAIGUA NA- 
TIONAL BANK & TRUST CO. to fill the un- 
expired term of his father, the late George W. 
Hamlin. 


New York—John H. Millikin was promoted 
to vice president in charge of administration 
in the corporate trust department at BANK- 
ERS TRUST CO.; G. F. Taylor made assistant 
vice president. Others elected are: assistant 
trust officers: G. R. Byam and H. F. Cochran, 
Jr.; assistant secretaries: E. H. Eckfeldt, Jr., 
and J. C. Swayze; assistant treasurers: J. W. 
Fiske, Jr., C. L. Maurer, H. P. Allen and R. 
L. Buguet. 


New York—CENTRAL HANOVER BANK 
& TRUST CO. has announced the promotion of 
Robert M. Lovell and Kenneth S. Walker to 
the office of vice president. Both are in the 
personal trust division, Mr. Lovell at the main 
office and Mr. Walker at the Plaza office. Other 
promotions in’ the same division are: H. A. 
Streller and J. P. Flynn, advanced to assistant 
vice presidents, Mr. Flynn at the 42nd Street 
office. 


New York—Alexander Kent has been pro- 
moted to assistant trust officer at COLONIAL 
TRUST CO. 


Poughkeepsie—Donald A. Moore, since 1944 
assistant secretary of the New York State 
Bankers Association, has resigned to accept 
the executive vice presidency of POUGH- 
KEEPSIE TRUST CO. Mr. Moore began his 
banking career in 1925 with the Wyoming 
County National Bank of Warsaw, and became 
treasurer of the Ontario County Trust Co., 
Canandaigua. 


NORTH CAROLINA 


Asheville—E. L. McKee, assistant trust offi- 
cer, has been elected assistant vice president 
in the banking department of WACHOVIA 
BANK & TRUST CO. 


OHIO 


Cincinnati—Donald M. Gally, formerly vice 
president and investment officer of CENTRAL 
TRUST CO., has been elected a vice pres- 
ident of A. G. Becker & Co. Incorporated, in- 
vestment bankers. He will be associated with 
the Chicago officer of the firm. In addition to 
directing the general investment program for 
trust funds administered by Central Trust 
Co., Mr. Gally gained special recognition in 
the trust field for his work with common 
trust funds, being the first in Ohio to operate 
such a fund. Prior to his association with the 
Central Trust, Mr. Gally had manged the 
investment advisory department in the Cin- 
cinnati office of Dominick & Dominick and 
had been with the investment counselling firm 
of Haydock, Peabody and Lull, Cincinnati as- 
sociate of Scudder, Stevens & Clark. 

Succeeding Mr. Gally as vice president and 
investment officer at Central Trust will be 
Michael Pescatello. 


PENNSYLVANIA 


Philadelphia—W. Curtis Drake has been 
appointed assistant tax officer in charge of 
income tax work in the trust department of 
PROVIDENT TRUST CO. He is president of 
the Bank & Trust Company Tax Association 
and executive director of the recently organ- 
ized Pennsylvania Tax Institute. 


Philadelphia—James M. Large has been 
named president of the TRADESMEN’S NA- 
TIONAL BANK & TRUST CO. to succeed 
Herbert W. Goodall, now vice chairman. 
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Philadelphia--Dr. Charles R. Whittlesey, 
professor of finance and economics at the 
University of Pennsylvania and chairman of 
the department of finance in the Wharton 
School, became associated with the FIDEL- 
ITY-PHILADELPHIA TRUST CO. as econ- 


omist. 


Quakertown—The late Charles H. Ortt has 
been succeeded as president of QUAKER- 
TOWN TRUST CO. by Daniel H. Erdman, 
formerly vice president, who recently was ap- 
pointed to the Pennsylvania Banking Board. 


VIRGINIA 


Roanoke—Miss Lyne Semple, who joined the 
FIRST NATIONAL EXCHANGE BANK in 
1918, was made an assistant trust officer. 


WEST VIRGINIA 


Wheeling—Louis C. Horter has been elected 
president of the NATIONAL BANK OF 
WEST VIRGINTA to succeed John McConnell, 
who resigned. Mr. Horter is vice president of 
the State Bank Division of the American 
Bankers Association, and president of the 
trust division of West Virginia Bankers As- 
sociation. 


Trust Institution Briefs 


Prescott, Ariz—F. Z. Luna, assistant cash- 
ier of the BANK OF ARIZONA, has been 
elected state vice president of the trust di- 
vision, American Bankers Association. 

Orlando, Fla—FIRST NATIONAL BANK 
presented to each officer and employee at a 
pre-Christmas evening party a booklet an- 
nouncing the bank’s new bonus plan. Under 
the “Incentive Bonus Plan,” one-half of the 
year’s profits determined as of November 1, 
minus 10% of capital funds as of the first of 
the year, is to be carried to undivided profits. 
Then a distribution is made to members of 
the finance and trust committees who are not 
active members of the bank; also one month’s 
salary to each of the janitors. The balance 
goes to officers and employees on a point sys- 
tem, based on length of service and annual 
salary. 

Elizabeth, N. J—Merger of the Union Coun- 
ty Trust Co. and Elizabeth Trust Co. was 
voted on this month. The combined institution 
is to be known as UNION COUNTY TRUST 
CO., with resources of about $45,000,000. 


Newark, N. J.—Stockholders and the Com- 
missioner of Banking & Insurance have ap- 
proved merger of the Clinton Trust Co. into 
the FIDELITY UNION TRUST CO., the lat- 
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ter now having twelve branches in Newark and 
East Orange. 


Albany & Rensselaer, N. Y.—NATIONAL 
COMMERCIAL BANK & TRUST CO., Al- 
bany, has absorbed the RENSSELAER 
COUNTY BANK & TRUST CO., the latter 
to be a branch office. 


New York, N. Y.—MANUFACTURERS 
TRUST CO., on January 5, opened a new 
branch office at 322 Eighth Avenue, bringing 
to a total of 76 its banking offices throughout 
Greater New York, more locations than any 
other bank in the City. 


Homestead and Pittsburgh, Pa.—MONON- 
GAHELA TRUST CO. has been absorbed by 
PEOPLES FIRST NATIONAL BANK & 
TRUST CO., Pittsburgh, the Homestead office 
being now a branch of the Peoples First Na- 
tional. 


Providence, R. I.—PHENIX NATIONAL 
BANK OF PROVIDENCE has been granted 
trust powers under the Federal Reserve Act. 

Toronto, Canada—CROWN TRUST CO. is 
the new name of the Crown Trust & Guarantee 
Co. which was formed last year by amalgama- 
tion of Crown Trust Co. and Trusts & Guar- 
antee Co. 
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NOTES ON CURRENT LITERATURE 


Books 


Montgomery’s Federal Taxes: Estates, 


Trusts and Gifts 

ROBERT H. MONTGOMERY and JAMES 0. 

WYNN. Ronald Press Co., N. Y. 1050 pp. $10. 

Like the many years before, this edition 
brings up to date a recognized and convenient 
reference source concerning Federal taxation. 
It is of unquestioned help in estate planning 
and in counseling in all fiduciary tax matters. 


The authors very strongly press for a com- 
plete revision of the tax laws, urging that the 
new ones be written in terms understandable 
by the average lawyer and accountant rather 
than the professional draftsman. 


Successful Investing Formulas 


LUCILE TOMLINSON. Barron’s Publishing Company, 

Inc., New York. 184 pp. $3.00. 

Miss Tomlinson, a former associate editor 
of Barron’s, here gives a reporter’s docu- 
mented report of formula timing or formula 
planning, an investment procedure largely de- 
veloped during the last ten years. Her discus- 
sion is arranged in four parts: I, a general 
explanation of investing formulas; II, descrip- 
tions of the three basic methods; III, working 
details of “nine different plans currently in 
use; and IV, a review of the closely related 
subject of “dollar averaging.” 

The author observes that institutions which 
have operated under a plan generally agree 
on the basic point that “use of a formula has 
expedited the work of its Finance Commit- 
tee;” and, as to trust companies, suggests that 
plans for individual. accounts can be set up 
which can reduce the time and effort for their 
proper supervision, particularly in the case of 
smaller trust funds. 


A chapter on the selection of securities con- 
siders how stocks and bonds of varying char- 
acteristics are adapted to different funds and 
the use of investment company shares where 
they are suitable for certain individual or 
institutional accounts. 


Money, Credit and Banking 
RAY B. WESTERFIELD, Ph.D., Sc.D., Professor of 
Economics, Yale University. Revised edition. The Ron- 
ald Press Company, New York. 2005 pp. $5.00. 


In this revision of the 1938 edition the 
author holds to certain educational principles 
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of his earlier books. He believes, for instance, 
that the institutional side of money, credit, 
and banking, in both its descriptive and his- 
torical aspects, is necessary to a proper under- 
standing of their theory; that theory cannot be 
considered in vacuo; and that it is impossible 
to separate money, credit, and banking and 
treat them all roundly in separate books. Thus, 
the three subjects are simultaneously developed 
in the book and supported by interspersed 
factual material. 


The author notes in the preface that “the 
trend toward the “Fascist,” “Nazi,” “totalitar- 
ian,” and autarchic concept of political, eco- 
nomic, and social organization abroad, and 
toward the “New Deal” philosophy in our 
own country, was accelerated during the War 
years. It changed radically our financial 
theory, philosophy, and institutions.” Some of 
these repercussions are considered in this 
1947 edition. 


ARTICLES 


Deferred Compensation Agreements 


GEORGE B. LOURIE and ARNOLD R. CUTLER. 
Taxes, December. 


To retire executives and other employees 
at an older age than 65, in conformity with the 
increase of the average life span, might de- 
crease efficiency and lessen the opportunities 
for younger men. In addition to meeting the 
problem of security after retirement, deferred 
compensation plans assure the employer of 
the employee’s services until retirement and 
thereafter in a limited degree. 


The employer agrees to pay the employee a 
stipulated sum during his life after retire- 
ment, and then, in some cases, to his widow 
and dependents. The employee agrees to re- 
main until retirement, not to compete and to 
be available after retirement for consultation. 


Various questions will arise upon and 
should be provided for the termination of the 
employee’s services by the employer because 
of bad business, cause or no cause. Whether 
the employer chooses insurance, annuity or a 
trust fund for his own performance of the 
agreement, the employee should have no vested 
interest in the security. Tax liability will then 
arise only when payments are actually made 
to the employee and deductions by the em- 
ployer taken at the same time. The payments 
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on the part of the employer to the fund or 
security are in the nature of a capital 
asset rather than a business expense. 


The Creation of Estate Plans (Sixth In- 

stallment) 

MAYO ADAMS SHATTUCK. The Journal of the 

American Society of Chartered Life Underwriters, 

December. ~ 

This installment is devoted to the taxation 
of trusts and estates. An emphatic warning is 
made against attempts to keep life insurance 
proceeds out of the estate of the insured where 
he has both paid the premiums and where his 
estate is a contingent beneficiary. The history, 
function and structure of the estate tax are 
treated. 


Some Income Tax Aspects of Community 

Property Law 

PAUL R. TRIGG, JR. Michigan Law Review, Novem- 

ber. 

Because of the adoption of the community 
property system in Michigan on July 1, 1947, 
there will be the problem of part of the taxable 
year being governed by the new law and part 
by the old so that income may have to be 
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accrued to the respective earning periods. 
There is the additional problem of allocating 
the income between separate property and 
community property in business enterprises. 
Additional problems will continue to arise 
because of the power of each spouse to give 
or sell to one another existing community in- 
terests. There is some question also as to the 
effectiveness of an agreement converting fu- 
ture separate receipts into community receipts 
and community receipts into separate receipts. 


New Book on Trust Taxation 


A TREATISE DEVOTED entirely to all phases of 
Federal income taxation of estates and all 
types of trusts, is scheduled for publication 
within the month by Little, Brown and Co. of 
Boston. Entitled “Federal Income Taxation 
of Trusts and Estates,” this one volume of 
over 800 pages will be kept up to date by 
pamphlet supplements, published periodically 
through the year, and annual cumulative 
pocket parts. The author is Lloyd W. Kennedy, 
of Chicago, former research editor of the Co- 
ordinators Cyclopedic Federal Tax Service. 
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TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


INCOME TAX 


Trust income taxed to beneficiary though 
not received by him. Taxpayer’s father organ- 
ized company with several other individuals. 
Later he acquired complete ownership of 
stock. Upon his death, stock was distributed 
to his widow and three sons. In 1924 widow 
transferred her shares in trust, with income 
to be accumulated and reinvested as taxpayer 
(son), should direct. Taxpayer was active 
head of company and was given virtual con- 
trol. He could terminate trust at any time, 
whereupon principal could be paid to him. In 
1929 trust was so terminated, and principal 
transferred to taxpayer, who immediately re- 
conveyed it to his mother. She established new 
trust involved here. Under 1929 trust tax- 


payer had power to modify or amend trust in 
any manner and change beneficiaries. He could 


withdraw any property from trust, or termin- 
ate it in its entirety. In this latter case, 
property would be delivered to him. Taxpayer 
claimed that income of trust could not be 
taxed to him, because primary purpose of 
trust was to provide for continuity of company 
and its successful management; that he never 
exercised his power to alter, amend or revoke, 
and never received any income from the trust. 


HELD: Under terms of trust, income was 
subject to taxpayer’s unfettered command. He 
could have received income and principal if 
he wanted it. Irrespective of mother’s motive, 
in executing trust, to preserve continued suc- 
cesful management of company, powers given 
taxpayer were unambiguous and must con- 
trol. Charles E. Bunting, Petitioner, v. Com- 
missioner of Internal Revenue, Respondent. 
C.C.A.-6. No. 10418, Nov. 24. 


Life insurance premiums paid through se- 
curities trust held not taxable income to in- 
sured. In 1923, 1926 and 1938, father, desig- 
nating himself one of four trustees, created 
trusts for his son, under which son received 
income and could have principal used in his 
behalf whenever trustees, exclusive of father, 
deemed it for his best interests. In 1931, son 


84 


and Practising Law Institute 


applied for portion of principal and received 
securities which he transferred to a securities 
trust. At same time, he transferred to an in- 
surance trust certain previously transferred 
insurance policies on life of his father, having 
a face value of one and one-half million dol- 
lars. Trustees of securities trust were re- 
quired to make premium payments out of in- 
come, or if insufficient, out of principal. Re- 
mainder of income of securities trust was pay- 
able to father, with provisions for other rela- 
tives. Upon father’s death, trustees of insur- 
ance trust were required to collect proceeds 
of policies and pay income therefrom to cer- 
tain relatives for life, and thereafter to dis- 
tribute principal to other named relatives. 
Section 167 (a) (3) of Internal Revenue Code 
provides that grantor is taxable on any part 
of income of trust which is applied to pay- 
ment of premiums on policies of insurance 
on his life. Commissioner sought to tax father 
on $60,000 used to pay premiums in 1934, on 
ground that he, in reality, was creator of 
securities trust. 

HELD: Early trusts were irrevocable. When 
they were established, there was no intention 
on part of father to recapture securities. 
Power of invasion was not vested in father. 
Under early trusts, income was regularly 
paid to son, and when securities were trans- 
ferred to him, pursuant to power of invasion, 
such securities became his property. Son was 
real grantor of securities trust. Insurance pol- 
icies were not on his life. Father, on other 
hand, did not pay premiums through a short 
term or controlled trust. Amounts used to pay 
premiums were not income to father. Central 
Hanover Bank and Trust Co. v. Hoey. D.C., 
S.D.N.Y.. Civil 3-191, 3-192, Oct. 24. 


Employee benefit payments deductible as 
ordinary and necessary expenses even though 
they might constitute unreasonable compen- 
sation. In reversing Tax Court, U. S. Circuit 
Court of Appeals for Sixth Circuit decided 
that payments made by Lincoln Electric Com- 
pany for annuity benefits to its employees, and 
payments made to an employees’ trust, were 
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allowable deductions as ordinary and neces- 
sary business expenses. On remand to Tax 
Court, Commissioner then raised alternative 
question as to whether these payments repre- 
sented compensation, and if so, whether such 
additional compensation made total compensa- 
tion unreasonable. 


HELD: Circuit Court’s decision means if 
amounts are deductible under general pro- 
visions of Section 23(a) (1) relating to ordin- 
ary and necessary business expenses, it is 
not necessary to consider whether they are 
deductible under specific provisions relating to 
compensation. Lincoln Electric Company v. 
Comm. T.C. Memo. opinion, Oct. 27. 


ESTATE TAX 


Power to terminate trust exercisable with 
beneficiaries having no substantial adverse in- 
terests, makes principal taxable. Decedent 
established trust in 1918, with income to wife 
for life, and upon her death to six children 
equally during their respective lives. In the 
event of death of a child, his or her income 
share was to devolve to his or her children 
and if no children then the decedent’s surviving 
children and grandchildren, per stirpes. Trust 
could be terminated at any time, upon wife 
and children, or survivors of them requesting 
termination and settlor (decedent) consenting. 
Upon termination, property was to be assigned 
to beneficiaries outright and free of trust. De- 
cedent died in 1942, without trust or any part 
thereof having been terminated. 


HELD: In the event of termination, bene- 
ficiaries would receive property outright. Un- 
der such circumstances,, their positions were 
not “substantially adverse’ to termination. 
Principal was, therefore, includible in de- 
cedent’s estate, under Section 811(d) (2) of the 
Code which taxes trust subject to’ power of 
amendment or revocation with consent of per- 
sons not having substantial adverse interest 
thereto. Estate of Thorp v. Comm., C.C.A. 3. 
No. 9389, Oct. 138. 


Reserved power of appointment contingent 
on survivorship requires inclusion of principal 
in gross estate. Decedent created a trust prior 
to 1931 providing for life estates to herself, 
and successively thereafter for her two sons 
and husband. The terms of the trust reserved 
to her the power to dispose of the principal 
under her last will and testament, if she 
survived both her husband and her sons, or 
her two sons only. Commissioner contended 
that the power of appointment, even though 
contingent, was such as to make the transfer 
one to take effect at death, and therefore in- 
cludible in her gross taxable estate under 
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Section 811(c) of the Internal Revenue Code. 


HELD: Tax Court’s decision, following 
Comm. v. Bayne’s Estate (155 Fed. (2d) 475; 
46-1 USTC), to the effect that entire value of 
principal of the trust includible in decedent’s 
gross estate, is affirmed in Per Curiam opinion. 
Collins v. Comm. C.C.A. 2, No. 20518. Nov. 26. 


Reservation of power to clarify terms too 
trivial to make trust principal taxable in 
estate. Plaintiff’s decedent executed a trust 
on December 29, 1915, reserving “the power 
from time to time by an instrument in writing 
signed by me to amend this trust instrument 
so that it will more clearly express my actual 
intentions if I shall consider such amendment 
advisable, as to which I shall be the sole 
judge.” Commissioner prevailed in contention 
that principal was taxable as part of de- 
cedent’s estate under Section 811(d)(2) of 
Code, in that decedent retained at time of death 
a power “to alter, amend or revoke” the trust. 


HELD: Judgment for Commissioner re- 
versed. It was intention of decedent to treat 
his three children, as beneficiaries under the 
trust, equally. The trust indenture was not 
expertly phrased, and it appears quite logical 
that decedent realizing this, reserved the right 
of subsequent clarification if he deemed the 
same necessary. He did not retain broad powers 
of amendment. Nor could he have had a tax 
motive back in 1915. The reserved power is 
not to be construed as one which enabled the 
decedent to legally alter beneficial interests 
under the trust. Theopold v. U. S. C.C.A.-1. 
No. 4268, Dec. 2. 


Creation of insurance trust held transfer in 


contemplation of death. In 1937 decedent 
transferred nine insurance policies on his 
life to trust. Proceeds of policies were to be 
collected by trustees and held for benefit of 
decedent’s wife during her lifetime. $9,000. of 
the insurance proceeds was to be held to pay 
certain legacies in decedent’s Will, if his 
estate were insufficient to pay them. Upon : 
wife’s death any balance was to be paid to 
such persons as would take under the laws 
of intestacy of the State of New York. Trust 
also provided that trustees could use insur- 
ance proceeds to pay any estate or inheritance 
taxes due from decedent’s estate, or could 
make loans to decedent’s executors. It was 
admitted that one of the reasons for transfers 
was to avoid estate taxes. Additional reasons 
were stated to be the desire to create estate 
for wife and children which would not be 
accessible to creditors. Decedent executed his 
Will at same time he established trust. At 
that time he was in good health, except for 
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varicose veins. He died in 1944. Estate in- 
cluded only proportionate part of insurance 
proceeds, based on premiums paid by decedent 
after January 10, 1941. Commissioner included 
entire proceeds in his estate. 


HELD: Transfers in trust were part of in- 
tegrated plan of testamentary disposition. Pro- 
ceeds of insurance could be enjoyed by the 
beneficiaries only at decedent’s death. Will 
and trust were integrated, and trustees were 
authorized to pay taxes on decedent’s estate. 
Decedent’s motive to escape taxes, taken to- 
gether with fact that enjoyment was post- 
poned until his death, makes transfer one in 
contemplation of death. Entire proceeds were 
therefore includible in decedent’s estate. Estate 
of Satuloff v. Comm., T.C. Memo. opinion, 
Nov. 24. 


Transfer of insurance policies not in con- 
templation of death where motive to protect 
family. Decedent was half-owner and dominant 
stockholder of a coal company, operations of 
which until 1935 were very profitable. In 1935, 
a new boat and dock were required at a cost 
of approximately $202,000. The company could 
not finance these outlays and therefore mort- 
gaged its assets. In a desire to secure his fam- 
ily financially in the event of the failure of 
the coal company, decedent irrevocably as- 
signed 17 insurance policies (having a net 
value at death of $341,547, and subject to 
bank loans) to his wife in 1935. Thereafter, 
she paid all premiums on the policies. At time 
of assignments, decedent was in good health. 
He became seriously ill in the latter part of 
1939, however, dying from coronary throm- 
bosis in April 1940, at age of 57. Commis- 
sioner included proceeds of insurance policies 
in decedent’s gross estate, on theory that pol- 
icies were assigned in contemplation of death. 


HELD: Proceeds of the policies are not in- 
cludible in decedent’s estate. Commonly under- 
stood, the phrase, “transfers in contemplation 
‘ of death” refers to transfers which are made 
in lieu of testamentary disposition, wherein 
the thought of death constitutes a compelling 
cause for the transfer. In the instant case, the 
decedent was a man age 53, in good health, 
faced with possible financial reverses, at the 
time he assigned the policies. His concern for 
financial security of his family, and not his 
desire to substitute a transfer for a testa- 
mentary disposition, is what motivated the 
assignment. Assignment was predominately 
for protective and not for tax-saving reasons. 
Estate of Cronin v. Comm. C.C.A.-6 No. 10476, 
Dec. 3. 
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Proceeds of assigned life insurance policies 
and endowment policies included in estate. In 
1919 decedent assigned proceeds of three 
limited payment life insurance and two en- 
dowment policies in trust, for benefit of his 
children. Subsequently, he changed benefi- 
ciaries under two of the life policies, and re- 
served right to again change beneficiaries. 
Upon maturity of endowment contracts in 
1937, decedent (insured) and trustee directed 
insurance company to retain proceeds, paying 
interest to decedent for life, and proceeds to 
trustee. In suit brought in state court by 
trustee and decedent for construction of 
original trust instrument of 1919, decedent 
stated that it was not intended that he should 
be deprived of control over policies during his 
life. Commissioner included all five policies in 
decedent’s gross estate upon his death. 


HELD: The three insurance policies were 
properly includible in decedent’s gross estate, 
since he retained incidents of ownership. Al- 
though, under technical reading of trust in- 
struments, decedent relinquished control over 
proceeds, terms were not free of ambiguity. 
In light of decedent’s acts, intention was clear 
to retain incidents of ownership. Endowment 
policies involved no insurance risk, and there- 
fore might not be included as insurance. They 
were clearly includible, however, as transfers 
intended to take effect in possession or enjoy- 
ment at or after death, and as property in 
which decedent reserved income for life. Estate 
of Seward v. Comm., C.C.A.-4 No. 5657, 
Nov. 10. 


Contingent power of revocation renders 
trust principal taxable. Decedent established 
trust in 1930, under which he reserved life 
estate and power of revocation upon attaining 
age 40. In connection with an alimony agree- 
ment, he assigned one-third of trust income 
to wife and son. He agreed that if he exercised 
his power of revocation, his wife and child 
would be entitled to one-third of trust princi- 
pal. Upon decedent’s death in 1937, Commis- 
sioner included entire principal in his estate 
and after payment of deficiency, estate filed 
claim for refund which was rejected. 


HELD: Trust property was not includible 
under Section 302(d) of the Revenue Act of 
1926, since power of revocation was not abso- 
lute at time of decedent’s death. It was in- 
cludible, however, under Section 302(c), as 
transfer intended to take effect at death, in 
view of strings retained by decedent. Property 
is includible in estate at full value, without 
any discount for the contingency or for one- 
third interest of wife and child. Estate can- 
not now claim optional valuation date. This 
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is an election which must be exercised on re- 
turn, and could not be raised for first time in 
suit for refund. Trust Company of Georgia 
v. Allen. C.C.A.-5 No. 11888, Nov. 21. 


Transfer at age 75 simultaneous with exe- 
cution of will, held not in contemplation of 
death. In 1935 decedent, age 75, transferred 
securities to irrevocable trusts for her grand- 
children. She had been making payments for 
their education since 1923. After 1935 trans- 
fers these expenses were borne by trusts. 
Motives ascribed to decedent were to save in- 
come taxes, avoid prospective increase in gift 
tax rates, and fulfill desire to provide for her 
grandchildren. A will was executed at the 
same time. Gifts were in different proportions 
from those in will. Decedent was in good 
physical condition at time of gifts. She died 
in 1944, 


HELD: Although gifts were substantial, 
decedent was still left with estate twice as 
large as aggregate gifts. Income taxes played 
big part in gifts. In addition, decedent re- 
lieved herself of self-imposed obligation to 
contribute to education of grandchildren. Pur- 
pose to save estate taxes was not the com- 
pelling motive, and therefore transfers were 
not made in contemplation of death. Estate of 
Torrance v. Comm. T.C. Memo opinion Nov. 28. 


Estate denied deduction for charitable be- 
quests of property not received under will. 
Decedent’s will was valid, but certain clauses 
which contained charitable bequests were void 
by operation of Pennsylvania statute, which 
provides that such bequests are void where 
decedent dies in less than 30 days after the 
date of the will. Residuary legatees became 
vested with property by virtue of state law, 
but they agreed that charities should get 
property bequeathed under void clauses. 
Orphan’s Court approved executors’ account- 
ing showing distribution to charities. Com- 
missioner disallowed deduction for charitable 
bequests. 


HELD: Rules of property and of descent 
and distribution must be determined on basis 
of state law. As result of state statute, there 
were no charitable bequests in decedent’s will. 
Property passed to charities by virtue of 
agreement among residuary legatees and not 
by virtue of decedent’s will. Estate was not 
entitled to any deduction under Section 811(d) 
of Internal Revenue Code. Estate of Carey v. 
Comm. 9 T.C. No. 186. Nov. 28. 


Irrevocable trust for incompetent son held 
‘ransfer in contemplation of death. In 1937 
decedent, at age 81, transferred 1132 shares 
of Coca Cola stock in trust. Trustee was di- 
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rected to distribute whatever amounts of 
income it should determine to a person select- 
ed by it for benefit of decedent’s incompetent 
son. Purpose of trust was to provide for in- 
competent “if he were left alone in the 
world.” All undistributed income was to be 
accumulated. After son’s death, principal was 
to devolve to his sisters, or their descendants. 
Son was 40 years old and in good health. 
However, he had mind of twelve year old child, 
and could not manage money or property. He 
had always lived with his parents, who took 
eare of him. Decedent was in good health for 
his age at time of the transfer. His last will 
executed in 1940 made no bequests to his son 
on ground that 1937 gift made full provision 
for his benefit and protection. Stock trans- 
ferred to trust constituted approximately 
1/5th of decedent’s estate. 


HELD: Transfer of stock to trust was in 
contemplation of death. It was not made to 
relieve decedent of responsibility during his 
lifetime, nor to equalize gifts among his chil- 
dren, nor to meet any special need of the son 
in 1937. Son had no need for property trans- 
ferred in trust. His parents had been provid- 
ing for him, and continued to do so after trans- 
fer. Transfer was made to take care of him 
after decedent’s death. Estate of Frizzell v. 
Comm. 9 T.C. No. 130, Nov. 28. 


Assets of trust, other than those transferred 


in contemplation of death, not includible in 
estate. In above case, between time of estab- 
lishment of trust and decedent’s death, trust 
had income which was invested in additional 
securities. Question arose as to whether the 
additional securities were also includible in 
gross estate. 


ADRIAN W. DE- 
WIND, recently 
appointed Tax 
Legislative Coun- 
sel for the Treas- 
ury Department, 
has been with 
that office since 
1943 and from 
1945 as assistant 
counsel. Prior to 
that, he practiced 
law in New York 
of whose Bar he 
is a member. Mr. 
DeWind is a 
graduate of Grin- 
nell College and received his law degree from 
Harvard in 1937. 


ADRIAN W. DeWIND 


HELD: Where property is included in gross 
estate because decedent retained interest of 
some kind in property, entire value of property 
ate date of death is includible, and not merely 
value of decedent’s interest retained, or value 
of property originally transferred. Here, how- 
ever, gift in trust was complete. Decedent re- 
tained no interest whatsoever. Securities orig- 
inally transferred to trust are includible at 
value at date of death, but remaining assets 
in trust are not includible. Estate of Frizzell v. 
Comm., 9 T.C. No. 130, Nov. 28. 


REVENUE BUREAU RULINGS 


Oregon community law construed to hold 
income from separate property to be commun- 
ity income for federal income tax purposes. 
Under Sections 1, 2, 3 and 4 of the Oregon 
Community Property Act, it is “held that in- 
come derived on and after July 5, 1947, the 
effective date of the Act, from the separate 
property of a husband or wife domiciled in 
Oregon, and compensation earned by either 
spouse on and after such date, constitute com- 
munity income for Federal income tax pur- 
poses.” I.T. 3882, 1947-25-12711 (p. 7). 


Estate administration expenses deductible 
on either estate or income tax return, but not 
on both. Statutory fees for probate services 
and sums paid to executors and attorneys in 
administration of estate, are deductible under 
Section 23(a) (2) for income tax purposes, or 
under Section 812(b) in computing federal 
estate tax, but not on both returns. Special 
Ruling, Sept. 22, 1947. 


PENNSYLVANIA’S “THREE SISTER ACTS” were 
the topic of discussion at the dinner meeting 
on December 17th of the Philadelphia Life In- 
surance and Trust Council. Robert Brigham, 
Esq., Chairman of the Advisory Committee to 
the committee on Decedents’ Estates Laws, 
Harry S. Redeker, Fidelity Mutual Life Insur- 
ance Company, and Paul C. Wagner, Fidelity- 
Philadelphia Trust Co., were the speakers. 


TRUST COUNCIL OF ForT WorTH held a special 
meeting on December 5th to hear an address 
by Samuel J. Foosaner, New Jersey attorney 
and Federal tax editor of Trusts and Estates. 
The question under discussion was “Can Your 
Client Afford to Die?” 
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Decisions 


ACCOUNTING — Court— Legatee Entitled 
to Notice — Effect of Legacy Being Un- 
paid 

Massachusetts—Supreme Judicial Court 
Bell v. Swift, 1947 A.S. 1257—-December 5, 1947. 


Petition by A to reopen an executor’s account 
for lack of proper notice. The account showed 
payment of legacies to A and B, and was 
allowed on the assent of B alone, without 
citation, the assent reciting that B was the only 
party interested. A’s legacy had not in fact 
been paid and no notice was given him. 


HELD: Account revoked. As the payment of 
legacies is properly a part of an executor’s 
account, the legatees are entitled to notice 
under G.L. 206, §24 (as amended). According- 
ly, following Porotto v. Fiduciary Trust Co., 
321 Mass. 638, 642, the court had no authority 
to allow the account without proper notice. 
The decree, while not subject to collateral 
attack, was subject to direct attack, as in this 
case, and the account should be reopened. A 
could not bring a petition under G.L. 197, §19, 
to compel the payment of the legacy, as that 
would involve a collateral attack on the decree 
allowing the account. The probate judge could, 
upon an accounting, compel the payment of a 
legacy under G.L. 206, §4. On the question 
whether the decree could be revoked because 
of the fact that the legacy had not been paid 
the court hinted that it might be done on the 
ground that an accountant has a right to ask 
allowance only for payments actually made, 
not for money appropriated for payment. 


BENEFICIARY RELATIONS — Removal of 
Trustee Unnecessary Where Conflict is 
Removed 


New Jersey—cCourt of Errors and Appeals 
Fidelity Union Trust Co. v. Johnson, 55 A (2d) 655. 


Testatrix established a trust for the benefit 
of three sisters during their lives and when 
the survivor died the principal was to be 
divided between the two sons of testatrix. 
Provision was made for distribution to chil- 
dren of deceased sons or to the surviving son 
in the event either died without children at 
the time of distribution. On account of in- 
debtedness both sons assigned their interests 
to a bank, the predecessor of the plaintiff 
which subsequently became successor trustee. 
One son died leaving no issue and time for 
distribution has not arrived. Another bank 
sought to attach his interest in the residuary 
trust in satisfaction of a judgment. The peti- 
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tion sought to determine whether the surviv- 
ing son had a vested interest in one-half the 
estate and whether the trustee bank had a 
conflicting interest and should resign. The 
lower court held that the interest was vested 
but that there was no conflict. 


HELD: Reversed. The sons’ interests vest 
upon their being alive at the time of distri- 
bution. It was not the intention that the half 
which came to the surviving son as a result 
of the death of the brother be vested while 
that which passed under the will to him be 
contingent. It was improper for the trustee to 
continue with its trusteeship where it was 
preparing to litigate, in its own behalf, for 
the entire principal as assignee. Since the 
main question was resolved against vesting the 
conflict did not exist and there was no 


occasion for removal. 
—Staff Digest 


CHARITABLE TRUSTS — Cy Pres — Ap- 
plied to Real Estate Formerly Used by 
School 


New York—Appellate Division, First Dept. 

Teachers College v. Attorney General, N.Y.L.J., Dec. 

13, front page. 

Real property was granted to Teachers Col- 
lege to be used for a school. An endowment 
fund was granted to the College to be used for 
educational experimentation; and the College 
had used the real estate in the operation of 
such school. The College was authorized by 
the instrument creating the endowment to 
discontinue using income for the school when, 
in the judgment of the College trustees, its 
purpose could be better fulfilled in some other 
way. The College trustees in exercise of their 
power discontinued the school. 


HELD: The question whether the contin- 
uation of the school as an educational experi- 
ment was practicable, or whether circum- 
stances had so changed since the grants were 
made as to render impracticable the continued 
operation of the school as a means of experi- 
mental education, was not for the court to de- 
termine under its cy pres power when ex- 
perienced and competent educators differed 
widely concerning it. It was, therefore, im- 
proper for the court to apply the cy pres 
doctrine to the endowment fund. But since the 
continued operation of the school became im- 
possible in consequence of the decision of the 
College trustees, the court did have power 
to apply the cy pres doctrine to the real estate 
which had been used by the school, and to 
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authorize the use of such real estate in a man- 
ner not complying literally with the terms of 
the grant. 


CHARITABLE TRUSTS — Legacy to Unin- 
corporated Association Ineffective in Ab- 
sence of Intent to Create Trust 


New York—Surrogate’s Court, Bronx County 
Matter of Grossman, N.Y.L.J., December 23. 


The testator bequeathed a sum to the Social- 
ist Labor Party “because I am convinced that 
the principles and the program advocated by 
it are the only sane ones to bring Society 
out of chaos and into sanity.” A legacy to an 
unincorporated association is ineffective in 
New York. It was contended that the gift 
should be sustained as a valid gift for edu- 
cational purposes under Personal Property 
Law, Section 12, which provides that no be- 
quest to educational uses, which is in other 
respects valid, shall be invalid by reason of 
indefiniteness or uncertainty of beneficiaries. 
It was requested that the secretary of the 
legatee be appointed trustee to disburse the 
funds for the Socialist Party’s educational pro- 
gram. 

HELD: The legacy is invalid. Personal 
Property Law, Section 12, does not modify the 
New York rule that bequests to unincorpor- 
ated associations, even though charitable, fail. 
The language used by the testator does not 
indicate an intent to create a trust. It is 
merely expressive of the reasons which mo- 
tivated the making of the gift. 


DISTRIBUTION — Deficiency in Annual 
Trust Income Payments Not Made Up 
by Subsequent Surplus 


Connecticut—Supreme Court of Errors 
Bridgeport-City Trust Co. v. Leeds, 55 A. (2d) 869. 


Testator placed his estate in trust to pay 
out of the income the following amounts an- 
nually: $5,000 to his niece, Muriel, $720 to an 
employee, Ann, and the remaining net income 
to six charitable institutions. During the 
decade 1934-44, each year’s income was insuf- 
ficient to meet the payments to Muriel and 
Ann. In 1945 there was a surplus and Muriel 
and the administrator of Ann (who had mean- 
while died) claimed that the deficit which had 
accumulated during those ten years should 
be made up before the charities receive any 
payments. A construction was sought by the 
trustees. 

HELD: The individual beneficiaries are not 
entitled to payment on account of prior 
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deficits. The general rule is that, in the case 
of an annuity out of income, deficiencies in 
income should be made up out of surplus avail- 
able in subsequent years unless the provisions 
of the will indicate a contrary intent. By deal- 
ing with each year’s income as a separate 
entity and disposing of it entirely, a con- 
trary intent was expressed. The testator did 
not provide for payment of a deficiency in 
annual income out of after-acquired income. 
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DISTRIBUTION — Inheritance by Adopted 
Child from Grandparent 


Wisconsin—Supreme Court 
In re Matzke’s Estate, 26 N.W. (2d) 659. 


The adopted child of a predeceased daughter 
of an intestate claimed an equal share with 
the natural child and grandchild of the in- 
testate. The intestate left one son and a 
natural son of a deceased daughter. Claimant 
is an adopted child of another deceased daugh- 
ter. The trial court held that the adopted 
child has no right to inherit from the intestate 
parent of an adoptive parent. 


HELD: Affirmed. The Wisconsin statute 
expressly gives an adopted child the right to 
inherit from his adoptive parents but it says 
nothing about his right to inherit from the 
parents of his adoptive parents. The statute 
of descent provides that property shall de- 
scend to one’s children and to the children 
of any deceased child by representation. Such 
descent provisions are not sufficient to cover 
the adopted child of a deceased child. 


DISTRIBUTION — 
Ademption 


Legacy — 


Specific 


Massachusetts—Supreme Judicial Court 
Keegan v. Norton, 1947 A.S. 1273, Dec. 9, 1947. 


Among other legacies X bequeathed to A 
“all my stock in the American Telephone and 
Telegraph Co.” X had none of the stock her- 
self, but inherited some from her brother 
about a year before she died. Before making 
her will, however, she sold it, but apparently 
had forgotten this when she made her will. 
She owned none when she died. 

HELD: The legacy failed and A had no 
claim against the estate on account of this 
legacy. Another contention of A was that B, 
who was the executor of the will, the ad- 
ministrator of the brother’s estate, and resid- 
uary legatee under the will, should make good 
the legacy because of his failure to remind 
X that she had sold the stock when she made 
her will, but the court held that she had no 
claim outside the will. 


LIFE TENANT & REMAINDERMAN — Life 
Beneficiary With Power to Consume 
Becomes Debtor Instead of Trustee 


Pennsylvania—Supreme Court 
Hays Estate, 358 Pa. 38. 


Testator gave to his wife his residuary 
estate for life, “with the right to consume so 
much of the principal . . . as she, in her sole 
discretion, may deem necessary for her main- 
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tenance and support,” and after her death 
the entire residue, “or so much thereof as may 
remain unexpended at the death of my wife,” 
was given to his two children. He died in 1939 
and personalty valued at $582,506 was awarded 
to the widow “under the terms of the will.” 
The widow died in 1943, at which time there 
was a gain of $216,424 in the value of the 
personalty. The gain was claimed by the exe- 
cutors of the widow’s estate, but the court 
below awarded it to the remaindermen. The 
widow’s executors appealed. 

HELD: Reversed. The remaindermen are 
entitled to receive the principal of $582,506, 
less taxes and debts of testator paid by the 
widow after distribution to her, and less the 
principal she expended for her maintenance 
and support. The rest of the fund belongs to 
the widow’s estate because a gift for life with 
power to consume creates a relation of debtor 
and creditor and not that of trustee and 
beneficiary between life tenant and remainder- 
man. The fund awarded to the widow became 
essentially her own and she was merely a 
debtor to the parties ultimately entitled at 
her death. She is responsible for the value 
of the estate as it was at the time of distribu- 
tion to her, whether there be gains or losses. 

The Court noted that by Section 13 of the 
Estates Act of 1947, effective January 1, 
1948, the above rule is changed so that a life 
tenant becomes responsible for the fund as a 
trustee and not as a debtor. 


TAXATION — Estates and Inheritance — 
Valuation of Real Estate 


United States Court of Appeals for the 
District of Columbia 

George M. Fisher, et al. v. District of Columbia, Nov. 

10, 1947. 

The decedent, Willis W. Fisher, who died 
May 13, 1946, devised an undivided interest 
in real estate to his wife, Mary I. Fisher. She 
filed an inheritance tax return listing the un- 
divided interest at $22,278, which was its then 
current valuation for taxation. However, the 
assessor, for the computation of the inher- 
itance tax, appraised the interest in realty at 
$37,125. Mrs. Fisher died intestate in October 
1946 and the interest passed to her three sons. 
Her Administrator filed an inheritance tax 
return claiming that no inheritance tax was 
due. The assessor disagreed and, in computing 
a tax, again appraised the undivided interest 
at $37,125.00. The action of the assessor with 
respect to both estates was sustained by the 
Board of Tax Appeals and the taxpayers peti- 
tioned for review. 


The taxpayers contended (1) that the an- 
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nual valuation of real estate for real property 
tax must be adopted by the assessor in ap- 
praising for inheritance tax purposes, and (2) 
an inheritance tax cannot be imposed with re- 
spect to the transfer of assets less than six 
months after a prior tax had been levied with 
respect to the transfer of the same assets. 


HELD: Affirmed. The assessor is not bound 
by the current annual valuation made for real 
estate tax purposes in computing an inher- 
itance tax, inasmuch as an inheritance tax is 
never a part of the annual tax levy on the 
mass of property in a taxing district. A tax 
on inheritance or succession is not a property 
tax, but is a duty or excise laid upon the priv- 
ilege of taking property by descent and is 
required to be measured by the market value 
of the interest at the time the owner died. 


The argument of petitioners that Mrs. 
Fisher never enjoyed an unrestricted right of 
alienation due to the fact that the real estate 
received from her husband was subject to a 
statutory lien is unsound inasmuch as she had 
the immediate right to possess and full power 
to convey what she had inherited. 


WILLS — Construction — Executrices En- 
titled to Instruction Without Forfeiture 
Where Estate so Requires 


New Jersey—Court of Chancery 
Shelley v. Creighton, 55 Atl. (2d) 646. 


Decedent died possessed of a substantial 
estate consisting principally of shares of stock 
in a close corporation wholly owned by him. 
Under Paragraph Eleventh of decedent’s Will, 
he directed that said stock “shall not be sold, 
but the same shall be held by my executors 
and trustees as part of my trust estate,” ete. 
Paragraph Twenty-second further provided 
that if any beneficiary under the will con- 
tested its validity or attempted to violate or 
alter or change any of its provisions, he or 
she would forfeit the share to which he or she 
would be otherwise entitled. The available 
liquidity to meet Federal estate, State inher- 
itance taxes, and other mandatory death costs, 
as well as sums for the trusts, after provision 
for specific legacies, was totally inadequate. 
Under these circumstances, complainants 
sought instructions from the Court. 


HELD: There were three available pro- 
cedures which could be pursued by the exe- 
trices to meet the mandatory costs of the 
estate and to make provision for the trusts. 
There could be a declaration of:dividends on 
the stock; there could be a retirement of a 
portion of the stock itself, and finally, there 
could be a dissolution of the corporation. 


The Court in determining that the most 
prudent step to follow would be the dissolu- 
ttion of the corporation, concluded that the 
executrices were not to be inflexibly bound 
by practical and conflicting directions in the 
testator’s will. It held that-the beneficiaries 
seeking instructions under the will, should not 
be penalized with a forfeiture of their benefits 
where their action merely constituted the per- 
formance of a duty in their fiduciary capacity. 
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WiILLs — Construction — Intentional 
Omission of Child 


Massachusetts—Supreme Judicial Court 
White v. White, 1947 A.S. 1131, Nov. 24, 1947. 


Petition in equity by H, executor and sole 
devisee under the will of his wife, W, to de- 
termine whether the omission to provide for 
their adopted son, T, was intentional or due 
to accident or mistake. They had T in their 
family about ten years before the will was 
made and were planning to adopt him. They 
consulted a scrivener (not a lawyer) and 
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told him they wanted to fix up their property 
rights before they put through the adoption. 
Accordingly he drew mutual wills by which 
each left everything to the other, without men- 
tioning T. The day after the execution of the 
wills they signed the adoption papers and put 
through the adoption. 


HELD: The omission was intentional, not 
due to accident or mistake. The mistakes or 
accidents referred to in the statute have to do 
with the expression of the will or its tran- 
scription. If there is no language in the will 
from which it appears that the omission was 
intentional, it can be proved by any appropri- 
ate evidence. The language of the will read 
in the light of the attendant circumstances 
shows that the omission was intentional. 


WILLs — Probate — Defensive Rights of 
Enemy Aliens 


Missouri—Supreme Court 
State ex rel. Muth v. Buzard, 205 S.W. (2d) 538. 


Conrad Mann died testate December 27, 
1943, leaving a widow but no children or de- 
scendants of children. His wife, electing to 
take one-half of his estate and alleging that 
she was his widow and sole heir-at-law, filed a 
petition to contest his will on the grounds of 
lack of testamentary capacity, undue influence 
and duress. Certain of the beneficiaries under 
the will answered, directly challenging the 
widow’s right to contest the will alleged on 
information and belief that the testator left 
surviving him brothers and sisters or their de- 
cendants. 


The court found that the widow was the 
sole heir-at-law and next of kin, was there- 
fore interested in the probate of the will and 
set aside the will. On May 18, 1945, the Alien 
Property Custodian appeared in the probate 
court alleging that the non-resident aliens as 
brothers and sisters of Mann were entitled to 
inherit Man’s estate subject to the widow’s 
rights. 


Certain of the defendants in the will contest, 
none of whom had appealed, filed a motion in 
the nature of a petition for writ of error coram 
nobis wherein they sought to have the judg- 
ment entered in the will contest set aside on 
the ground that the widow had had no 
pecuniary interest in the probate of the will 
that would entitle her under the law to insti- 
tute and maintain a suit to contest the same 
and that subsequent to the time the judgment 
became final there was newly discovered evi- 
dence. This prohibition was brought by State 
of Missouri on relation of non-resident enemy 
aliens against the Circuit Judge to prohibit 
him from sustaining this motion. 
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HELD: Prohibition granted. The Circuit 


Judge did not have jurisdiction to vacate its 


judgment settling aside the will because the 
motion in the nature of a writ of error coram 
nobis attacks the record and the verity thereof 
of the circuit court; writs of error coram 
nobis must be consistent with the record. The 
alien relators were not seeking to sustain 
their rights by intervention in the will con- 
test, but to inherit under the laws of descents 
and distributions and it was well settled in 
Missouri that strangers to a will contest have 
a right to petition for a writ of prohibition 
to prevent the court from exceeding its juris- 
diction. 

Even though relators were non-resident ene- 
my aliens they could bring the action. Admit- 
ting the common-law rule that an enemy alien 
cannot prosecute an action in the courts of the 
United States during time of war and further 
admitting that the common-law rule has not 
been changed by the Trading with the Enemy 
Act, said Act gives an alien the right to defend 
by counsel an action brought against him and 
that the right to defend carries with it all 
the means and defenses, including the right of 
appeal and writ of error. This prohibition pro- 
ceeding was a defensive measure. 


WILLs — Probate — Dependent Relative 
Revocation 


Wisconsin—Supreme Court 

— of Callahan v. LaCrosse Trust Co., 251 Wis. 

Testatrix, aged 87, had executed five wills 
over a period of many years. All these wills 
were almost identical to those of her husband, 
aged 84. Five days before the husband’s death 
and twenty-one days before the testatrix 
became incompetent, the husband informed 
their attorney in his wife’s presence that they 
had destroyed their last wills made in 1944 in 
order to reinstate their previous wills made 
in 1940. The 1940 wills, however, were invalid. 
Upon the testatrix’s death several months 
later, the trial court admitted to probate a 
copy of the 1944 will which the attorney had 
retained. 

HELD: Affirmed. Under the doctrine of 
“dependent relative revocation,” the revocation 
of the 1944 will was relative and dependent 
upon the validity of the 1940 will. The 1940 
will being invalid, the destruction of the 1944 
will was ineffective. The fact that the testatrix 
and her husband had previously signed five 
Similar wills is evidence that they acted in 
concert and his statement as to their reason 
for destroying the 1944 will carried an in- 
ference of collaboration on her part. 
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